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Bills, Voters and Legislators 


EFEAT of the Nebraska judicial retirement bill a few weeks ago inspired the 


following comments by Arthur R. Sweet, managing editor of the Nebraska 
City News-Press: 


Nebraska district and supreme court judges may not realize it, but their hopes 
fora pension system never will be realized until they add numbers to their forces. 
Sad as it may seem, the legislation that has the easiest sailing through our legis- 
latures and our congresses is that which has numbers behind it to turn on the 
pressure. This is one feature of the so-called democratic system which may some 
day pull the whole thing down around our ears. 

Add the number of district judges and supreme court justices together and 
you have fewer than sixty men. That is hardly enough to form a respectable 
pressure bloc. And no matter how logical the proposal may be, if it doesn’t 

have a sizeable pressure bloc behind it, the hearing is bound to be brief. 

A special pension plan for teachers went sailing through the legislature a 

few years ago. Whether the plan was sound doesn’t make any difference. There 
were thousands of interested backers among the teachers, school boards, profes- 
sional lobbyists and parent-teacher associations. They made up a sizeable bloc 
and the senators listened. 
We may not like to admit that our democratic system has this weakness. 
) No matter how detrimental to the common good a proposal may be, if it has a 
good-sized pressure bloc behind it, it has a chance. Even the Townsend Plan 
isn’t dead! 

The feature which Mr. Sweet views as a weakness is of the essence of a 
republican form of government. It is not enough that a proposition be sound— 
it must be wanted by the people. Legislators are too busy to sound out public 
opinion for themselves. The people must come to them. Here is the people’s 
own part in the legislative process. A legislature that is not responsive to public 
opinion is more dangerous than one that is. The American creed is not that 
the people are never wrong, but that they are right more often than they are 
wrong, and that their destiny is safest in their own hands. This has yet to be 
disproved, and current events both here and abroad daily confirm it. 

The Nebraska bill had the support of the bar as well as the judges, but, as 
Mr. Sweet suggests, even that is not enough. Bar Association legislative com- 
mittees everywhere should ponder his remarks. It is not uncommon for bar- 


sponsored bills to get short shrift in the legislature. The teachers were im- 











The idea that lawyers should unite to promote a more efficient administration of justice was first 
proposed by Herbert Lincoln Harley, who devoted the best years of his life to this form of service. 





TABLE OF CONTENTS 


BILLS, VOTERS AND LEGISLATORS, Editorial...... 168 HELP IN LEARNING THE MECHANICS OF LAW 
WELCOME TO THE INTER-AMERICAN BAR ASSO- PRACTICE ccccccccccescvcccccscccesvcccscscececcocs 181 
CIATION ..cccccccccccccccccsccccvccsccccsccccscens 165 AAT LAW STUDENT ASSOCIATION TO BE om 
BA. ty Dr. Guitlerms _-«_ ORGANIZED .........s0ccoscscreecsecsscorseroreee 
pf proteeeencestnt: eeecce » etn oa 166 = > SCHOOL NEWSPAPER, by Edgar Allan _ 
GEDE, FOr coscccccccpoccocecedbvcsesccecesesbssteeees 
THE URTPDEM CODE OF MILITARY JUSTICE, W 10) THE READER'S VIEWPOINT............000000...... 185 
THE VOLUNTARY DEFENDER AS COUNSEL FOR PUBLICATIONS FOR SALE AND DISTRIBUTION.... 188 
THE DEFENSE, by Herman I. Pollock.............+++ 174 nee OF THE AMERICAN JUDICATURE _ 
T E RE THE RIGHT To COUNSEL, b ames Vv. PTEPELELELECELO EEE 
nd cendnan necyallct tbe hcmndoeon eed 177 INDEX TO VOLUME 88.........,.cccceeeseseceesenee 190 


163 








164 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY [Vor. 32 


potent until they awakened to the resources at their disposal and began to take 
advantage of them. Not all, but many bar measures have possibilities of wide- 
spread public appeal, and the marshalling of general public support for them is 
an activity the bar needs to develop. It is not enough to convince the legislators | 
themselves—we must convince their constituents as well and get them to say so. 

The passage of the Administrative Procedure Act in Congress a few years 
ago, and the adoption of the Missouri Non-Partisan Court Plan in 1940 are two 
examples of bar-sponsored measures which went out for and capitalized upon 
general public support. The oftener these successful patterns are followed, the 
oftener will the bar’s bills, as well as the teachers’, go “sailing through the 
legislature.” 





CUBA HAS ADVANCED FAR in the short time since its tempestuous revolutionary 
days, as Dr. Montagu plainly shows. Among the features of its administration 
of justice which American states would do well to copy are its judicial selection 
based on merit and with protected tenure, and its integrated bar. . . . Enact- 

_ ment by Congress of the Uniform Code of Military Justice described in Mr. 
Larkin’s article will be probably the most important step in the improvement 
of military justice since the adoption of the Articles of War. It provides the 
same substantive and procedural rules for all branches of the service in both 
peace and war, more independent courts and a more formal legal system, repre- 
sentation by legally-trained counsel, and a single supreme court of military 
law. The Code is rearranged in orderly fashion and rewritten in modern legis- 
lative style. Legal procedures of courts-martial are at last becoming of 
age. . . . Mr. Bennett and Mr. Pollock take vigorous issue with William Scott 
Stewart’s blanket condemnation of the public defender system in the December 
JOURNAL. Along with the letters in this and the last issue, Mr. Stewart is at 
least outvoted, if not also out-argued. 





DEAN ROSCOE POUND, back from China, will address the annual meeting luncheon 
of the American Judicature Society in St. Louis, Missouri, Wednesday, Sep- 
tember 7. Further announcement of the meeting will be made in the June and 
August issues of the JOURNAL. 





LOCAL BAR PROGRAM COMMITTEES usually are limited to local talent for their | 
weekly or monthly meetings because of their inability to pay the expenses of 

speakers from a distance. There is room for experimentation with the use of 

wire recordings for this purpose. The American Judicature Society recently has 

acquired a wire recorder, and already one bar association luncheon program 

has been preserved in this manner. One or two others probably will have been 

added to the collection by the time this is published. It is not to be supposed 

that a playback of such a recording is anything like the equivalent of having the | 
speaker present in the flesh, but it is comparable to a good radio address, and 
some bar associations might be interested in trying them out on an experimental | 
basis, and might enjoy hearing speakers of national prominence discuss subjects 

of interest to lawyers in that manner. If there is a demand for them, we will 

build up a library of such recordings, with a variety of speakers and a variety 

of subjects, including the so-called “bread and butter” subjects, and make them 

available for use without charge by bar associations throughout the country. 

An instrument for playing them may be borrowed or rented for little or nothing 

almost anywhere. If you are interested, write to the American Judicature Society, 

Hutchins Hall, Ann Arbor, Michigan, for further information. 
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THE INTER-AMERICAN BAR ASSOCIATION Sixth Conference, in Detroit May 22 
through June 1, will be attended by hundreds of delegates from South and 
Central America and a thousand or two from the United States and Canada. 
In addition to the brilliant general program, led off by President Truman’s 
opening speech, there will be many lectures and discussions in the working ses- 
sions of committees and sections on judicial administration and other topics of 
practical interest to lawyers and judges. By the time this is published it will be too 
late to secure accreditation as a delegate, but visitors not accredited as delegates 
will be welcome at all of these sessions and at most of the general program and 
entertainment features. Write to your favorite Detroit hotel for a reservation, 
and plan to spend some time at this unique bar meeting. 


> 2 oo 


Welcome to the Inter-American Bar Association 








La Sociedad de la Judicatura Americana 
da la bienvenida a los sefiores delegados y 
visitadores assistentes a la Sexta Conferencia 
de la Federacién Interamericana de 
Abogados. 

La Sociedad de la Judicatura Americana 
es un organismo nacional creado con el fin 
de fomentar la buena y eficaz administracién 
de la justicia, y tratar de descubrir las causas 
de defectos existentes. Al mismo tiempo que 
actiia como bolsa de compensacién para los 
conocimientos y los pareceres de los peritos 
en la materia, también sirve para alentar la 
aplicacién de remedios. 

Tendremos mucho gusto en conocerles a 
ustedes mas {ntimamente y en saber lo que 
ustedes hacen con problemas parecidos a los 
nuestros. Esperamos que nuestra reunién aquf 
promoveré los objectivos que interesan tanto 
a ustedes como a nosotros. Si ustedes se ser- 
viran hablar a uno de nuestros representantes 
a escribir a nuestro despacho en la ciudad de 
Ann Arbor, en el estado de Michigan, nos 
complaceremos en enviarle a usted gratis y 
periédicamente el JOURNAL o sea la revista 
de nuestra Sociedad. 

No vacilen en comunicarse con nosotros si 
podemos proporcionarles cualquier informa- 
cion o serles Gtiles en cualquier sentido, y 
tengan la bondad de hacernos otra visita des- 
pués de la conferencia. 


GEORGE E. BRAND, Presidente 








The American Judicature Society wel- 
comes the delegates and visitors to the Sixth 
Conference of the Inter-American Bar Asso- 
ciation. 

The American Judicature Society is a na- 
tional organization to promote the efficient 
administration of justice. It endeavors to 
ascertain the causes of defects, and, by pro- 
viding a clearing house of experience and 
expert opinion, encourage the application of 
remedial measures. 


We are happy to become better ac- 
quainted with you and to learn what you are 
doing about problems like ours, and we hope 
that our association together here will ad- 
vance our common objectives. If you will 
speak to one of our representatives, or write 
to our office in Ann Arbor, Michigan, we shall 
be pleased to send you the JOURNAL regu- 
larly without charge. 

Please feel free to call upon us for any in- 
formation or assistance we can render, and 
visit us again after the convention is over. 


GEORGE E. BRAND, President 
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Judicial Organization in Cuba 


By Dr. GUILLERMO DE MONTAGU 


HE ORGANIZATION of the courts is a funda- 

mental problem of the administration of 
justice, since upon it rests the assignment of 
jurisdictions and the security of independence 
of the judicial power, which is the ultimate 
guaranty of liberty and law, since it deter- 
mines the distribution of positions and grades 
for the hearing and decision of cases and ap- 
peals, the scope of jurisdiction in litigations 
between individuals and before other powers 
of the state, and the method of selection of 
judges. 

In the past, the functions of governing, legis- 
lating and judging often have been confused; 
and obvious reasons, inspired by the necessity 
of preventing interference in decisions by poli- 
tics and other factors of a personal nature, in- 
fluenced by motives foreign to the judicial func- 
tion and leading to arbitrariness and injustice, 
have led throughout history to separation of 
the different powers, assigning to them proper 
limits, and harmonizing them without inter- 
ference so that each within its own sphere 
may move jointly, although by different meth- 
ods, toward the accomplishment of the com- 
mon aim—that is, to offer society and the in- 
dividual the indispensable protection of a 
juridical system capable of co-ordinating, pro- 
tecting and enforcing with ordered liberty all 
the rights and activities of man and of the 





DR. GUILLERMO de MONTAGU is a jus- 
tice of the Supreme Court of Cuba, and one 
of that country’s most cultured and ablest 
jurists. He wrote this article at the special 
request of the JourNAL, which publishes it 
just before.the opening of the Sixth Confer- 
ence of the Inter-American Bar Association 
in Detroit as an indication of our interest in 
and our welcome to our professional brethren 
from Cuba and other countries of the West- 
ern Hemisphere, and our desire to learn 
about them and from them while they are 
among us. We are indebted to Dr. Enrique 
Dolz, Assistant Secretary-General of the In- 
ter-American Bar Association, Havana, for 
acting as intermediary in securing Dr. Mon- 
tagu’s consent to make this contribution, and 
also for the translation from Spanish to 
English. 











state. For this, the independence of judges 
is a basic requirement, since their subordina- 
tion to other authority finally would be con- 
verted into the same vices and dangers which 
it had been desired to prevent, permitting in- 
terest or passions, which should not impose 
themselves over justice, directly or indirectly 
to place obstacles in its path and deviate it 
from its object. 


AN INDEPENDENT JUDICIARY 


It is clear that this must be done without 
invading the domain of legislative power or 
disregarding the prerogatives of the execu- 
tive. Modern constitutions tend to achieve 
this; although by reason of circumstances in 
each country and the inevitable influence of 
prejudices and of methods, doctrines, traditions 
and the multiple forms of government, which 
in some instances has aroused fears of ex- 
cessive preponderance of the courts and in 
others has resulted in judicial defenses against 
the excesses of parliaments and chiefs of state, 
it has not always been successful. However, 
history verifies the proposition, prophetically 
proclaimed by the authors of the Philadelphia 
constitution, that liberty has nothing to fear 
from the judicial power. In fact, due to the 
concrete fixation of its jurisdiction and powers, 
the absence of material force to support it, 
the nature of its services, and the training and 
custom of applying principles of justice and 
adhering to legal rules and enactments, the 
so-called “government of judges,” a term used 
by those opposed to the independence of the 
judiciary, never has occurred and does not 
appear possible. 

Strict judicial action naturally is the fron- 
tier of both the separation and the independ- 
ence of the judiciary. At the frontier of judicial 
separation may be noted the co-existence, along 
with the regular courts engaged in the ad- 
ministration of justice, of a judicial function 
of Parliament (in criminal trials of certain 
governmental officials) and special jurisdictions 
such as the military. As to judicial independ- 
ence, although judges are free from any ob- 
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ligation of obedience to their superiors in judg- 
ing (except for reversal or affirmation of their 
decisions through appellate channels), they are 
subject to the ordinary internal government 
of the judiciary regarding hours for hear- 
ings, conduct in office, residence, licenses and 
other details. 

To undertake to examine old disputes con- 
cerning unipersonality or plurality of judges, 
to analyze the historical development of the 
English and European continental systems and 
those of the United States and the Latin- 
American republics of this part of the world, 
to discuss the usefulness or non-usefulness of 
juries, legal advisers, mixed and complex tri- 
bunals and other matters which have been de- 
bated by authors and dealt with in various 
ways by legislatures, or to attempt a compara- 
tive study of the courts of Cuba and those of 
the country whose jurists I am addressing (to 
whom they are well known and who may there- 
fore note them without effort)—would be to 
extend this brief article far beyond its proper 
limits. Hence I shall confine myself to a brief 
description of the Cuban judicial organization 
and its underlying principles. 


UNDERLYING PRINCIPLES 


The machinery for the administration of 
justice in Cuba was inherited originally from 
Spain. Some additions were acquired during 
military interventions by the United States, 
and further modifications have resulted from 
political liberty, from movements of spontane- 
ous public opinion, and from adoption of new 
universal concepts. The following are the 
fundamental bases upon which it rests today: 

A. Absolute independence of the judicial 
power. 

B. Power in the judiciary to revoke or an- 
nul acts of the executive and laws of Congress 
contrary to the constitution of the Republic. 

C. Judges of law for civil, criminal and con- 
tencioso-administrativos (action against ad- 
ministration) matters, and mixed tribunals au- 
thorized for certain social matters and others 
of peculiar character. 

D. Prohibition of extraordinary or special 
jurisdictions except the jurisdiction over per- 
sons by reason of their offices and the military 
jurisdiction. 

E. Distribution of jurisdiction. 

F. Order of hierarchy, with single judges 


JUDICIAL ORGANIZATION IN CUBA 
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officiating in the lower courts and a bench 
of judges in the higher tribunals. 

G. Territorial division. 

H. The filling of judicial vacancies by com- 
petition, and promotion by seniority, competi- 
tion and merit. 

I. Corps of assistants and subalterns. 

J. Operation of each court and of the office 
of State’s Attorney in the name of the state 
and in behalf of the public interest. 

When the Republic was founded, the Consti- 
tution of 1901, which was the first organic 
charter of the new government, entrusted the © 
organization of the judiciary to statutory law, 
and also, therefore, without express mention, 
whatever guaranty there was of the exercise 
of its function. This same pattern was fol- 
lowed in the provisional constitutions which 
were adopted during the revolutionary period 
beginning in 1933. On October 10, 1940, the 
present constitution went into effect. This in- 
strument gives the most complete independence 
to judges. It provides in Article 170 that they 
are “independent in the exercise of their duties, 
and owe obedience only to the law,” and it reg- 
ulates other aspects of the organization of the 
courts in such a manner as to insure the same. 


JUDICIAL REVIEW OF LEGISLATIVE AND 
EXECUTIVE ACTS 


The authority of the constitution as an or- 
ganic norm governing the exercise of powers, 
defining and limiting them, indicating their 
scope and prohibiting their encroachment upon 
the legal dispositions of other classes, is a nat- 
ural consequence of the “legal state.” Disre- 
garding theoretical disquisitions concerning one 
or the other of the terms “state” and “law,” 
the reciprocal bond between them cannot be 
ignored. As against the concept of the state 
as a source of laws, with the consequence that 
they depend entirely upon its will, is the 
fact that the state itself is a juridical figure 
—a product of law. Legislation is the state to 
the extent that it sets up governing provisions, 
and it is the law to the extent that it provides 
means of enforcement; the state not being able 
to act in any event except within the law. The 
organism cannot depart from the principles and 
aims of the organization, nor break the inevit- 
able harmony between the real and the juridical 
concept of its institution. 

From these and similar postulates arose the 
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judicial power to declare laws unconstitutional, 
based on the will of the people to establish and 


distribute for the future the powers of the © 


government in its different constitutional agen- 
cies, without which the basic law of the state 
would be deprived of its significance and effi- 
caciousness, as stated by Chief Justice Marshall 
of the Supreme Court of the United States in 
his famous opinion in the case of Marbury v. 
Madison (1803). The thesis of this case be- 
came an established doctrine, and was included 
in the written law in other countries, although 
' with methods and systems of regulation differ- 
ing in details. Cuba accepted it, reserving to 
the Supreme Court at the beginning of the 
Republic the hearing of cases in which indi- 
viduals affected by a judicial or administrative 
ruling might oppose it on the basis of general 
provisions or the state code. 

Later, it was noted in practice that the pro- 
tection afforded by such a limited right of ap- 
peal was insufficient to prevent arbitrariness 
and the abuses to which, because of defective 
political education and for other reasons his- 
torical in nature, the Latin American govern- 
ments frequently were inclined. By public de- 
mand and as a result of the painful experi- 
ences which led to the previously-mentioned 
revolutionary period, perhaps the most ample 
constitution defenses in existence have been 
created. The president of the Republic, the 
Cabinet and Congress, public entities, auto- 
nomous organizations, universities, local gov- 
ernments, groups of twenty-five citizens, and 
individual citizens in cases involving individual 
rights (“Public Action”), are permitted to at- 
tack the constitutionality of decrees, regula- 
tions, resolutions or acts of any kind on grounds 
of either intrinsic violation of constitutional 
provisions or of formal defects in their enact- 
ment or promulgation. Upon the posting of 
bond, any other person, as well as those men- 
tioned, may do the same. In addition to the 
obligation of deciding the basic question, there 
is provision for a period for correcting formal 
defects, for annulment and future inapplica- 
bility of the norm, for consultation by the 
judges before applying the unimpugned pro- 
visions, and for appeals for abuse of power 
against the autonomy of provinces and mu- 
nicipalities. (Articles 182, 183, 194, 218 and 256 
of the Constitution). 
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MIXED AND SPECIAL TRIBUNALS 


Article 170 of the Constitution provides that 
justice shall be administered only by permanent 
judicial officers. No legal advisers or juries 
exist, since they are deemed dangerous to the 
Cuban social medium in view of their ante- 
cedents and the preponderant influence on the 
people of political and other factors, until 
such time as a higher grade of juridical culture 
and citizenship is achieved. There are, how- 
ever, certain conciliation devices such as Parity 
Commissions, presided over by a judicial offi- 
cer, with appeals to a national court, in cases 
involving labor-management relations (Article 
84 of the Constitution) and those involving 
wages of port workers; and arbitration boards 
in the sugar industry, also subject to ultimate 
review by the regular courts. Perhaps when 
the juvenile courts mentioned in Article 93 of 
the Constitution are organized, or when and if 
commercial courts are established, other persons 
may be permitted to participate in certain tri- 
bunals by reason of their special nature. To 
what extent and with what ultimate review by 
the regular courts has not yet been determined. 
The subject-matter and the interests involved 
indicate the desirability of establishing such 
tribunals, but strict application of the con- 
stitutional prohibition against judging by any- 
one except judges officially engaged in the ad- 
ministration of justice will remain an obstacle 
unless and until other jurisdictions are per- 
manertly established. 

Military jurisdiction is confined to members 
of the armed forces with respect to military 
facts or actions within the armed service in 
which no outside persons intervene or are 
victims, and applies to all crimes by military 
personnel in time of war or grave public dis- 
order (Article 196 of the Constitution). If 
civilians are involved, the cases are tried in 
the ordinary courts. The Senate, with the 
magistrates and the president of the Supreme 
Court—which then becomes a mixed tribunal— 
may try the president of the Republic or his 
ministers upon accusation by the House of 
Representatives, and the provincial governors 
upon petition of the provisional council or of the 
chief executive by resolution of his cabinet, 
for crimes against the foreign security of the 
state, interference with the free functioning 
of other powers, or violation of constitutional 
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provisions. (Article 122.) It would have been 
better if these had been expressly stipulated, 
in order not to leave the distinction between 
offenses punishable as crimes and those eligible 
for this extra-constitutional procedure subject 
to dangerous interpretations as they now are. 

In like manner, criminal charges against the 
judges of the Supreme Court and proceedings 
for their dismissal are heard by a “grand jury” 
composed of six magistrates of the Supreme 
Court (excluding the accused, of course), sup- 
plemented on occasion by the president and 
magistrates of the Audiencia Court of Havana, 
three members of the House of Representatives, 
three professors of the law faculty of the 
National University, and three lawyers with 
qualifications equivalent to those of supreme 
court judges, chosen by ballot from a list of 
fifty nominated by the president of the Re- 
public. These proceedings are initiated by 
complaint filed with the Senate, which makes 
its own preliminary investigation of the charges 
before turning the case over to the mixed tri- 
bunal. 

The foregoing are the only mixed tribunals 
authorized. The officials mentioned, as well 
as diplomats, magistrates of the Audiencia 
Court, army chiefs and prosecuting attorneys 
are judged by the Criminal Division of the 
Supreme Court. Other tribunals or commis- 
sions to hear judicial matters are absolutely 
prohibited. 


THE HIERARCHY OF COURTS 


Territorial divisions, grades and jurisdictions 
are as follows: 

Municipal Courts—with two or more judges, 
with their own internal organization and sub- 
divisions in the large municipalities for special 
handling of minor civil litigation, ejectment 
suits, correctional trials for offenses, and ex- 
ecution by delegation of proceedings in others. 

Courts of First Instance, Instructional and 
Correctional, in judicial districts coinciding 
generally with the municipalities, with distri- 
bution of civil matters and separate sections 
for criminal cases wherever by reason of size 
and population of the community more than one 
judge regularly sits, both jurisdictions being 
exercised by the same judge in the small dis- 
tricts. Civil courts hear appeals from the Mu- 
nicipal Courts, and the Courts of First In- 
stance hear the others. Minor criminal cases 
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go to the Correctional Courts. Instruction 
Courts conduct preliminary investigations in 
criminal cases and prosecute the accused, send- 
ing the cases to the Audiencia Courts for trial. 

Audiencia Courts, one in each province, with 
Civil, Contencioso-Administrativo and Criminal 
Divisions. The Civil Division exercises ap- 
pellate jurisdiction only. The Contencioso-Ad- 
ministrativo (action against administration) 
Division hears appeals against administrative 
resolutions, and with these have been incor- 
porated those which by reason of labor legis- 
lation are today within the jurisdiction of the 
Ministry of Labor. The Criminal Division 
conducts oral trials and decides cases sent 
up from the Instruction Courts, in penal mat- 
ters. 

The Supreme Court, for the entire country, 
with Civil, Criminal, Contencioso-Administra- 
tivo and Special Laws Divisions, as well as the 
Social and Constitutional Guarantees Division, 
the setting up of which is now pending, and 
the hearing of constitutional cases in joint 
session. Often the judges go from one division 
to another or they act in various divisions, 
which is against the principle of specialization, 
which is more and more needed each day in 
view of the variety, complexity and increasing 
number of juridicial problems and litigations. 
Apart from the undeniable advantages of spe- 
cialization, lack of it imposes heavy labor on 
the judges, obliging them to study dissimilar 
branches of law and to resolve a tremendous 
number of questions of all kinds. 


SELECTION OF JUDGES 


The selection of judicial officers is an inter- 
esting theme which has been the subject of 
much learned discussion, and as to which vari- 
ous solutions have been offered. Election of 
judges by the citizens results in intervention 
of politics and the influence of popular feel- 
ings in obtaining the positions, with prejudice 
to the interests of justice. Free appointment 
by the executive and the legislature, or by the 
recommendation of one and the approval of the 
other, impels the candidates to seek the favor 
of influential persons in the administration 
or in Congress. It is unimportant that in some 
states good selections are made by these meth- 
ods, for the object is to prevent governing of- 
ficials from making a bad appointment even if 
they wish to do so. This risk is even greater 
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among people like ours. Appointments by the 
judicial power itself are objected to because 
such a regime creates castes and family, or 
class, privileges, insulating the judges from 
public opinion and true justice. 

The Cubans had to make a choice among 
these various methods and their combinations, 
ignoring the English system, difficult to adopt 
in any other country, wherein judges are re- 
cruited from among the great lawyers, with 
very high salaries, honors and dignity of the 
office compensating for everything else. Until 
1934, the president of the Republic appointed 
the judges of the Supreme Court, with ap- 
proval of the Senate, and other judges from 
nominations submitted by the Administrative 
Division of that Court. Since 1919 all judicial 
appointments have been on a competitive basis. 
Under the present regime, which began in 1934, 
judges of the Supreme Court are appointed by 
the chief executive from a panel of nomina- 
tions submitted by an Electoral College com- 
posed of four judges of that Court, three mem- 
bers chosen by the president of the Republic, 
and two by the law faculty of the University. 
Up to what point the controlling influence of 
the government can be prevented—the majority 
of these being from outside of the judiciary— 
is something which the future alone will tell. A 
. contest already has arisen on the first of these 
appointments, the government candidate win- 
ning. 

New judicial appointments are obtained in 
competition before three members of the Su- 
preme Court and two of the Audiencia of Ha- 
vana, and promotion is by merit and seniority. 
Magistrates of the Audiencia also are chosen in 
open competition. A Special Division of the 
Supreme Court, in addition to the Adminis- 
trative Divisions which handle matters of in- 
ternal government in the upper courts, hears 
corrections, transfers, dismissals, licenses, re- 
tirements and appointments, except those as- 
signed as previously mentioned to different 
units of the judicial structure. 

We have yet to refer to the Electoral Juris- 
diction, entrusted to a superior court composed 
of three judges of the Supreme Court and two 
of the Audiencia of Havana, and to the Elec- 
toral Boards, magistrates and judges of the 
provinces and municipalities. Election disputes 
in the provinces are heard by tribunals made 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





[Vor. 32 


up of these officials, and in the municipalities by 
a municipal judge. 

The State’s Attorney’s office (Articles 
188-190) represents the people, and its mem- 
bers are selected in competition, are promoted 
like judges, and are not removable, except for 
the prosecuting attorney of the Supreme Court, 
whose tenure is subject to free appointment 
and removal by the president of the Republic. 
Other appointments and disciplinary provisions 
are according to law. The personnel of the 
office owe obedience and are subject to their 
highest superior, who himself is answerable 
to the government. In fact, his liberty of ac- 
tion is quite limited and qualified, and the real 
aim which presumably inspired the constitu- 
tional provisions has not been realized. 

Auxiliary employees in the administration 
of justice—secretaries with certifying author- 
ity, officials, recorders and bailiffs—who assist 
the judges according to fixed procedures, are 
promoted in competition on the basis of senior- 
ity and merit. Original appointments and other 
details are governed by statute. 


AN INTEGRATED BAR 


Finally, it is obligatory, except in matters 
of minor importance, that cases in court be 
handled by attorneys registered in the re- 
spective bar associations. Unless the parties 
represent themselves, representation by solici- 
tors, who also are organized into an association 
and are admitted to practice by examination, 
is required. Government litigation is in the 
charge of a group of lawyers especially regu- 
lated by law. (Article 191.) 

The foregoing is a brief outline of the ju- 
dicial organization of Cuba and its underlying 
principles. No comment on its good features 
or its defects, nor comparison with the ju- 
diciary of other nations, can be made without 
running far beyond the space allotted to me. 
I wish only to point out before closing that 
the abuses mentioned as characteristic of ap- 
pointments by the judicial power itself have 
not occurred here, nor in other places, such as, 
for example, the Argentine Republic. There- 
fore, if minor deficiencies which have been no- 
ticed or may be observed in the future are cor- 
rected by the proper parties, we may reach the 
relative perfection to which we aspire—to place 
judicial liberty and the indispensable guar- 
antees of security, honesty and efficiency in the 
administration of justice on a solid basis. 
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The Uniform Code of Military Justice 


By FE.Ix E. LARKIN 


HE RECENT SUBMISSION to Congress of a 

Uniform Code of Military Justice, by Sec- 
retary of Defense James Forrestal, which has 
been introduced as S. 857 and H.R. 2498, is the 
culmination of seven months of intensive work 
by a special committee composed of Professor 
Edmund M. Morgan of the Harvard Law School 
who acted as chairman, Assistant Secretary of 
the Army Gordon Gray, Under Secretary of the 
Navy John Kenney, and Assistant Secretary 
of the Air Force Eugene Zuckert. 

This committee was constituted by the Sec- 
retary of Defense in July, 1948, and was in- 
structed to draft a Uniform Code of Military 
Justice, uniform in substance and uniform in 
interpretation and construction, to apply 
equally to all the armed forces. 

The Uniform Code, if adopted by Congress, 
will supersede the Articles of War, the Articles 
for the Government of the Navy, and the Dis- 
ciplinary Laws of the Coast Guard and will be 
the sole statutory authority for: 

(1) The infliction of limited disciplinary 
penalties for minor offenses without judicial 
action; 

(2) The establishment of pre-trial and trial 
procedure; 

(3) The creation and constitution of three 
classes of courts-martial corresponding to 
those now in existence; 

(4) The eligibility of members of each of 
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the courts and the qualifications of its officers 
and counsel; 

(5) The review of findings and sentence and 
the creation and constitution of the reviewing 
tribunals; and 

(6) The listing and definition of offenses, 
redrafted and rephrased in modern legislative 
language. 

The Code, while based on the Articles of War 
and the Articles for the Government of the 
Navy, is a consolidation and a complete recodi- 
fication of the present statutes. Under it, per- 
sonnel of the armed forces, regardless of the 
branch in which they serve, will be subject to 
the same law and will be tried in accordance 
with the same procedures. In the same way 
that all persons in this country are subject to 
the same federal laws and are tried under the 
same procedures in all federal courts, the Code 
provides a single law for the administration of 
military justice. 

SIMPLIFICATION AND CONSOLIDATION 


The innumerable differences between the 
Articles of War and the Articles for the Gov- 
ernment of the Navy are resolved by the pro- 
posed Code. The differences included are not 
only differences in nomenclature, but also differ- 
ences in procedure, organization and functions. 
In addition, the Code is written in modern legis- 
lative language and is arranged in a more 
orderly fashion, which will make it more under- 
standable. One example will show the type of 
simplification and consolidation incorporated in 
the new Code: 

Under the Articles of War, Article 3 pro- 
vided for three kinds of courts; Article 5 pro- 
vided that general courts-martial may consist 
of any number of members not less than five; 
Article 6 provided that special courts-martial 
may consist of any number of members not 
less than three; and Article 7 provided that a 
summary court shall consist of one officer. This 
subject is treated in the Articles for the Gov- 
ernment of the Navy under Article 27 which 
provided that a summary court-martial shall 
consist of three officers; Article 39 which pro- 
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vided that a general court-martial shall consist 
of not more than thirteen nor less than five 
commissioned officers; and Article 64(b) which 
provided that deck courts shall consist of one 
commissioned officer. Article 16 of the proposed 
Code provides that there will be three kinds of 
courts-martial in each of the armed services, 
names them, and states the minimum number 
of members that shall sit on each court. Thus, 
under the new Code, provisions which were 
found in seven scattered articles of the Articles 
of War and the Articles for the Government of 
the Navy are now simply consolidated into one 
article. 

As pointed out above, the Code has its foun- 
dation in the Articles of War and the Articles 
for the Government of the Navy and incorpo- 
rates a large number of provisions of both of 
these statutes. In addition, it includes most of 
the provisions of the Articles of War as 
amended by Public Law 759 of the 80th Con- 
gress. For example, it provides: 

(1) for enlisted men on general and special 
courts for the trial of other enlisted men; 

(2) that officers be subject to trial by special 
courts-martial; 

(3) that censure or reprimand of the courts 
or their members by the convening authority is 
prohibited; 

(4) that the accused have the right to coun- 
sel at pre-trial investigation; and 

(5) that company officer punishment be ex- 
tended to a larger class of officers. 

The above provisions were not only retained, 
but are now applicable to all the armed serv- 
ices, whereas under Public Law 759 they ap- 
plied to the Army and Air Force only. 


CHANGES AND INNOVATIONS 


There are, however, a number of provisions 
not heretofore provided in the Articles of War 
and in the Articles for the Government of the 
Navy, and a number of changes in present 
Articles. The following are the most impor- 
tant: 

(1) A provision which entitles the accused 
to be informed of the specific wrong for which 
he is being held when he is placed in confine- 
ment. 

(2) A provision for the immediate review of 
appeals from company punishment. 

(3) A provision for a law officer with func- 
tions closely related to those of a judge in a 
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civil court. This law officer is required to rule 
on all questions of law, and to instruct the court 
on the elements of the offense and on the pre- 
sumption of innocence. He does not retire with 
the court nor vote. All his rulings and instruc- 
tions are in open court in the presence of the 
accused and are set forth in the record. This 
provision changes present Army and Navy prac- 
tice. Since 1920, the Army has had a law 
member on its trial courts who rules on evi- 
dence and also retires with the court and votes 
as a member. The Navy does not have, at the 
present time, provision for any such official. 

(4) A provision that counsel in a general 
court-martial case must be either a member of 
the bar or a judge advocate officer, and must be 
certified by the Judge Advocate General as 
qualified. This requirement is now mandatory. 
The present law requires only that the trial 
judge advocate and defense counsel be lawyers, 
if lawyers are available. 

(5) A provision that members of a court 
may not be removed by the convening authority 
except for good cause. 

(6) A provision for an assistant counsel 
which prohibits his substituting for counsel un- 
less he is qualified as a lawyer. 

(7) A provision which prohibits the accept- 
ance of a plea of guilty in capital cases. This 
has been prohibited by regulation, but is now 
made statutory. 

(8) A provision which gives statutory au- 
thority to counsel to attach a brief to the rec- 
ord in any case. 

(9) A provision which gives the accused a 
right to a copy of the record of a special court- 
martial case. 

(10) A provision which prohibits the con- 
vening authority from ordering a rehearing in 
the case where insufficient evidence has been 
produced to support a finding of guilty. 

(11) A provision setting up a Judicial Coun- 
cil as a supreme court of military law and made 
up of highly-qualified civilian lawyers. Uni- 
formity of construction and interpretation of 
the substantive and procedural law of the Code 
among the services will be insured by the pres- 
ence of this single court of appeal. 

(12) A provision for Government counsel and 
for defense counsel on appeal before Boards of 
Review and before the Judicial Council. 

(18) A provision which requires a hearing 
before suspended sentences may be vacated and 
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before accused who have been restored to duty 


are returned to serve any unexecuted portion 
of a sentence. 


SUMMARY OF THE CODE 


Part I of the Uniform Code sets forth the 
general provisions. These include definitions, 
the provisions conferring jurisdiction over per- 
sons, and a provision stating the Code’s terri- 
torial application. The latter, incidentally, is 
world-wide and admits of no exceptions. Terri- 
torial limitations on jurisdiction to try murder 
and rape, which have led, in the Navy at least, 
to successful habeas corpus proceedings, are 
eliminated. It is contemplated, however, that 
the services will, by administrative regulation, 
agree to turn such cases over to the civil courts 
when they occur in the United States in time 
of peace. 

Part II, on apprehension and restraint, con- 
finement before trial, and delivery of offenders 
to the civil authorities, is substantially a re- 
statement of the present Army or Navy law, 
whichever seemed to be more up-to-date on a 
particular point. As mentioned above, a provi- 
sion has been added entitling an accused to be 
informed immediately of the specific wrong for 
which he is confined. 

Part III contains a single Article, on the com- 
manding officers’ non-judicial punishment. As 
written, it is considerably broader than the 
present 104th Article of War, and does not 
specifically grant the right to demand trial in 
lieu of punishment. This was necessary to fit 
the procedures of the Navy, which has an en- 
tirely different scale of punishments, imposed 
at Captain’s Mast, and which has never granted 
the right to demand trial. But the Article 
specifically authorizes the secretary of a De- 
partment to limit the punishments which may 
be imposed, and to permit an alleged offender 
to demand a court-martial. Accordingly, it is 
not anticipated that the Army or Air Force 
procedures on company punishment will be 
changed. 

Part IV describes the three types of court- 
martial—general, special and summary—and 
outlines their jurisdictions. As under the new 
Articles, officers will be subject to trial by spe- 
cial court-martial, so that they may be tried for 
minor offenses without incurring the risk of 
dismissal. All grades of enlisted men will be 
allowed to refuse trial by summary court, ex- 
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cept cases where trial by court-martial has been 
demanded in lieu of company punishment. 

Part V covers the appointment and composi- 
tion of courts-martial. The important changes 
here are: 

(a) An enlisted accused may still demand a 
court composed of at least one-third enlisted 
persons, but an exception may be made if phys- 
ical conditions or military exigencies make it 
impossible to obtain competent enlisted persons, 
provided that in every such case the convening 
authority makes a detailed written statement 
for the record as to why they could not be ob- 
tained. This is intended to cover extraordinary 
situations, such as an isolated ship at sea or a 
remote weather station. It will not afford a 
blanket excuse for not appointing enlisted men. 

(b) A law officer is provided, who will take 
the place of the present law member. He will 
rule on all questions of evidence and other inter- 
locutory questions except challenges. With two 
exceptions, his rulings will be final. He will in- 
struct the court on the elements of the offense 
and on the presumption of innocence. All his 
rulings and instructions will be in open court, 
in the presence of the accused, and will be set 
forth in the record. He will not have a vote, 
and he will not retire with the court in its closed 
sessions. 

(c) It will be mandatory that trial counsel 
and defense counsel of a general court be law- 
yers. If trial counsel of a special court is a 
lawyer, defense counsel must also be one. 

Parts VI and VII cover pre-trial and trial 
procedure respectively. They are substantially 
in accord with the present law. 

Part VIII covers general matters pertaining 
to sentences and is substantially the same as 
at present. 


REVIEW PROVISIONS 


Part IX, on review, is new. The review by 
the convening authority is not changed. Each 
Department is to have a Board of Review, in 
the office of the Judge Advocate General, which 
will review all cases in which the approved sen- 
tence affects a general officer or extends to 
death, dismissal, dishonorable discharge, bad 
conduct discharge, or confinement for more 
than one year. It will have full power to act 
on the findings and sentence, as previously ap- 
proved, and to order a new trial where appro- 
priate. As under the new Articles of War, it 
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will have power to reweigh the evidence. 

In addition, a Judicial Council would be cre- 
ated, to consist of three civilian members ap- 
pointed by the President. Each member would 
receive the compensation and allowances of a 
judge of the United States Court of Appeals. 
The Judicial Council will review only the fol- 
lowing types of cases, and then only after the 
Board of Review of the department concerned 
has acted: 

(a) Death sentences and any sentence affect- 
ing a general officer will be reviewed automati- 
cally; 

(b) Cases forwarded by the Judge Advocate 
General to the Judicial Council for review; 

(c) Cases in which the accused has peti- 
tioned for review and the Judicial Council has, 
for good cause shown, granted such petition. 

Review by the Judicial Council will be limited 
to questions of law. In appropriate cases, the 
Judicial Council may order a rehearing. 

Part IX also includes provisions on suspen- 
sion of sentences and on reinstatement of sen- 
tences previously vacated, with the safeguards 
which are mentioned above. 

Part X sets forth the punitive articles. These 
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are substantially the same as the present Army 
and Navy articles, with a few new ones added 
on the basis of wartime experience. Of these, 
the most important are the newly defined 
offenses of missing ship or missing movement, 
and of maltreating fellow prisoners of war. 
However, all the punitive articles have been re- 
arranged and rewritten. Full definitions of each 
offense are set forth. In addition, there are a 
number of general provisions, drawn from mod- 
ern civilian codes, covering principals, acces- 
sories, attempts, conspiracy, and solicitation. 

Finally, Part XI picks up various miscellane- 
ous provisions, covering certain matters outside 
the scope of military justice proper, such as 
courts of inquiry, administration of oaths, com- 
plaints of wrongs, redress of property injury, 
and delegation of authority by the President. 
It is further provided that the more important 
Articles will be carefully explained to every 
enlisted person on his entrance on duty and six 
months thereafter. In addition, a complete text 
of the Code, and of the President’s regulations 
issued under the Code, is to be available to 
every person on active duty upon request for 
personal examination. 





The Voluntary Defender as Counsel for the Defense 


By HERMAN I. POLLOCK 


ECENT PRONOUNCEMENTS of the Supreme 
Court of the United States broadening the 
interpretation of the constitutional right of an 
accused to the assistance of counsel have caused 
concern among law makers, judges and lawyers. 
How, they ask, should the growing demand for 
legal assistance to impoverished defendants in 
criminal cases be met? Donald Freeman thinks 
the answer is the public defender.1 William 
Scott Stewart stands squarely opposed to that 
view and, by implication at least, favors the old, 
traditional system of assignment of private 
counsel in individual cases.2 In my opinion, 
some practical objections to these two methods 
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1. “The Public Defender System,” 32 J. Am. Jud. 
Soc. 74 (Oct., 1948). 


are overcome by a third—the representation of 
indigent defendants by the voluntary defender. 
The old concept of supplying legal representa- 


tion to indigent defendants on the basis of 


charity has gradually given way to the concept 
of representation as a matter of right. The 
haphazard system of assigning private lawyers 
in individual cases has not kept pace in urban 
areas with the need for assistance created by 
this change in attitude so clearly reflected in 
the recent decisions of the Supreme Court of 
the United States.® 

Under the assignment system a person 
charged with the commission of a crime often 


2. “The Public Defender System is Unsound in Prin- 
ciple,” 32 J. Am. Jud. Soc. 115 (Dec., 1948). 

3. For a recent statement of the Supreme Court's 
views on the right of an accused to the assistance of 
counsel: Uveges v. Com. of Pennsylvania, No. 75, Octo- 
ber Term, 1948, C.C.H. Bull. p. 193, 69 S. Ct. 184. 
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goes to trial without legal representation, unless 
the court sees fit to assign counsel to him. Not 
infrequently assigned counsel has little or no 
criminal trial experience. Pressed into service 
without notice he has no means of adequately 
preparing his defense. Since there is no provi- 
sion for compensation, or even for reimburse- 
ment of expenses in many states, counsel can- 
not be expected, and he is in some instances 
financially unable, to spend the time or money 
required to find witnesses and procure their 
appearance in court. While counsel may graci- 
ously accept an assignment and do all that can 
reasonably be expected under the circum- 
stances, he lacks the means at hand of properly 
representing the man. This is particularly so in 
large metropolitan districts where the pressure 
of court business is such that large numbers of 
uncounselled defendants may be brought to trial 
on little or no notice. Where such conditions 
exist it is imperative that counsel be supplied 
as soon after arrest as is feasible so that the 
man’s case may be prepared within the brief 
time that elapses before trial. This cannot be 
done under the unregulated assignment system. 


ORGANIZATION IS NECESSARY 


It is generally agreed that today legal as- 
sistance to the accused poor can be effectively 
rendered only on an organized basis—be it pri- 
vate or public. Some communities, recognizing 
the weaknesses of the appointive system, have 
sought to satisfy the needs of indigent defend- 
ants for legal aid by setting up private 
voluntary associations, while others sought 
solution in the statutory creation of the office 
of public defender. While the purposes of these 
two bodies are essentially the same, their or- 
ganizational structure may frequently deter- 
mine the quality of the services they perform. 

Mr. Stewart’s spirited attack on the public 
defender system rose out of his conviction that 
a public official, whether he be appointed by 
the court or elected by the people cannot take 
the place of the lawyer for the defense; that 
he cannot, because of his position, satisfy the 
essentials of due process. Mr. Stewart main- 
tains that the public defender’s master is the 
court rather than the client; that he tries his 
case to please the judge and dare not be too 
critical of the prosecutor. From all this he con- 
cludes that the public defender system is un- 
sound in principle. 


THe VoLuNTARY DEFENDER 


175 


I cannot agree with the assertion that the 
public defender system is unsound in principle. 
The federal constitution and generally state 
constitutions guarantee the right of an ac- 
cused to be heard by himself and his counsel, 
to demand the nature and cause of the accusa- 
tion against him, to meet witnesses face to face, 
to have compulsory process for obtaining wit- 
nesses in his favor, to a speedy, public trial, 
and against self-incrimination. These provi- 
sions embody the cherished rights of all persons 
living in a democracy. In the words of Mr. 
Justice Douglas, “They stand as a barrier to 
hasty, inflamed community action. They are 
some guarantee that a man’s day in court will 
be a real and genuine opportunity to defend, 
and not a mere ritual to conceal a predetermi- 
nation of guilt.” To make good these guaran- 
tees is the responsibility of all lawyers whether 
they be in private practice or in public office. 
It is the sworn duty of defense counsel, public 
defender, voluntary defender or private prac- 
titioner to see to it that his client’s legal rights 
are scrupulously protected. Mr. Stewart’s 
charge that the public defender merely goes 
through the motions of pretending to be a 
lawyer for the defense, persuades his client to 
waive jury trial, or causes him to plead guilty 
to save time is to indict not only the lawyer 
but the court, and in the end the entire bar 
which supinely permits such a state of affairs 
to exist. Doubtless the setting in which a pub- 
lic defender works affects the manner in which 
he discharges his duty to his client. If his 
office is hemmed in by statutory limitations and 
political pressures, or if his relationship to the 
court is such that his efforts to fulfill his duties 
may easily be curbed by lazy or tyrannical 
judges to whom he owes his appointment, his 
effectiveness as the poor man’s advocate will be 
diminished. This does not mean that the public 
defender doctrine is unsound. It merely means 
that its implementation is sometimes beset with 
serious obstacles. 


How It Is DONE IN PHILADELPHIA 


Many informed persons believe that the 
rights of indigent defendants require independ- 
ent protection against the excesses or abuses 
of official authority. They are convinced that 
the representation of impoverished defendants 
by public officials is neither traditional nor de- 
sirable from a practical standpoint. It is this 
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belief which has been responsible in a number 
of cities for the establishment of voluntary de- 
fender organizations. Such an organization, 
supported by the Community Chest, exists in 
Philadelphia. It is designedly housed in a pri- 
vate office building rather than in the county 
court house. This is done in order to make it 
plain that the Voluntary Defender is not a pub- 
lic official. Structurally the Association is or- 
ganized as a non-profit corporation governed by 
a Board of Directors principally composed of 
leaders of the Philadelphia Bar. The Board 
of Directors selects the Defender and places on 
him. the full responsibility of carrying out the 
purpose and policies of the Association. The 
judges in no way control this selection, and the 
Defender stands before the court in the same 
position as private counsel. 

On the Defender staff are three lawyers, five 
investigators and three clerical workers. All 
are engaged on a full time basis, and the law- 
yers are precluded from taking any private 
work. The legal staff is augmented by volunteer 
attorneys assigned for specific periods of time 
by the larger law offices. These volunteers work 
on a full time basis and assist in the preparation 
and trial of cases. 

Each day the Defender or one of his assist- 
ants visits the County Prison and interviews 
the accused who seek his aid. In not a few in- 
stances a man is interviewed several times 
before he is brought to trial. In each case an 
abstract of the bill or bills of indictment are 
made, police reports are copied, magistrates’ 
notes of testimony and the man’s police record 
obtained. A full investigation follows in order 
to determine the man’s financial eligibility for 
service, to verify his statements and those of 
the witnesses, and to obtain information as to 
his personal, family and social background. The 
defendant’s witnesses are notified of the trial 
or hearing and subpoenaed if necessary. A 
study is then made of the law, and the defend- 
ant’s witnesses interviewed by the trial attor- 
ney. It is not before all these steps have been 
taken that a case is considered ready for trial. 
It is not too much to say that in preparing for 
trial few private lawyers have the facilities to 
conduct as thorough and complete an investiga- 
tion of each case. 

In this county it is the traditional practice 
for the District Attorney to occupy a position 
in the court room behind the rail. This rail 
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stands a few feet in front of, and runs parallel 
with, the bench. This position behind the rail 
sets the District Attorney apart from defense 
counsel and gives emphasis to his official posi- 
tion. It also emphasizes the independent posi- 
tion of the Voluntary Defender for he, like 
other defense counsel, must try his case from 
a position beyond the rail. 

It is impossible for the voluntary defender, 
or any other attorney for that matter, to work 
in a criminal court room day in and day out 
without developing a kind of comradery with 
the District Attorney’s staff, but in the trial 
of cases punches are not pulled by either side. 


A MorRE ADVANTAGEOUS POSITION 


Not infrequently the voluntary defender is 
called upon to appear in cases which have 
aroused public resentment. It is the practice in 
these cases, no less than in others, to resist 
“short cuts” which brush aside the defendant’s 
legal rights. This a public defender might find 
more difficult to do. 

Mr. Stewart’s charges that a public defender 
will not ask for a continuance where a case 
requires further preparation, will not make a 
record which will adequately protect his client 
on review of proceedings, and will not request 
a new trial are indeed serious. The point I 
make here is that the possibility of such con- 
duct is greatly lessened in communities where 
representation of indigent defendants is fur- 
nished by an agency independent of the court 
and the prosecutor. I believe that a voluntary 
defender supported by his organization is in a 
better position to discharge fully his duty to 
the client. He is in a better position to curb 
the activities of an overzealous prosecutor, and 
he can better afford to stand his ground before 
a judge. 

Those who think that a defender is sometimes 
too compliant should bear in mind that the de- © 
fender’s client is in jail awaiting trial, and that 
he will remain there until final disposition of 
his case. This fact alone frequently induces his 
counsel to make concessions which on super- 
ficial inspection seem unwarranted, but which 
closer examination will show are entirely in 
the client’s interest. A case in point is the 
stipulation of known facts which the District 
Attorney, because of the absence of a witness, 
is unable to prove at the time the case is first 
called for trial. Failure to agree on these facts 
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would sometimes mean postponement of the 
case for several days or even weeks. Since in 
the end the witness will be brought in, it is 
often to the interest of the defender’s client to 
enter into a stipulation of facts if they are not 
harmful to the defense. 

Another case in point is the waiver of jury 
trial. Here too the man’s confinement is often 
an important factor bearing on his decision to 
forego trial by jury. To demand jury trial of 
a fair and able judge at a time when the court 
list is overcrowded, or a jury is not available, is 
apt to result in continuance of the case against 
the desire and best interest of the client. More- 
over, trial by a judge without a jury may some- 
times be preferable because it enables defense 
counsel to present hearsay testimony helpful to 
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his client, testimony which would be excluded in 
the more formal jury trial proceedings. It will 
be observed that it is the interest of the client 
and that alone which governs the defender’s 
decision. It follows, therefore, that the de- 
fender does not waive jury trial where the 
prosecution witnesses are public officials, or the 
prosecutor is a police officer, or where the de- 
fense charges that an admission or confession 
was obtained by brutality or duress. 

I do not pretend that the voluntary defender 
method of supplying counsel approaches perfec- 
tion, but I do say that it can afford to an indi- 
gent defendant the same kind and quality of 
independent representation traditionally en- 
joyed by those financially able to engage private 
counsel. 





To Secure the Right to Counsel 


By JAMES V. BENNETT 


PRISON DIRECTOR sees many strange things, 

hears many a weird and tragic story, and 
now and then comes in contact with genuine 
miscarriages of justice. He sees one man go 
unwhipped of justice while another less danger- 
ous perhaps spends years in prison. He hears 
almost every prisoner complain about the way 
he has been represented at his trial and won- 
ders whether in fact his right to counsel is, as 
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so frequently charged, merely an empty gesture. 
And it is not so much at the actual trial of im- 
portant and serious cases where the right to 
counsel has a hollow ring as during the prelim- 
inary proceedings, the fixing of sentence and 
the ultimate disposition of minor offenders who 
are without friends or funds. It is not strange, 
therefore, that most wardens and prison admin- 
istrators have come te the conclusion that the 
public defender system gives living actuality to 
the right to counsel better than any other plan 
so far suggested. 

To say that merely because counsel is pri- 
vately retained, employed on a fee basis, or 
that he is independent of any official connection 
means the best possible representation ignores 
realities. Not so long ago a prisoner was sent 
to the Atlanta penitentiary after a lengthy trial 
on 2 complicated securities case during which 
every legal technicality, every defense tactic 
and every form of appeal were tried by expen- 
sive counsel. The prisoner within a month after 
admission secured his freedom through habeas 
corpus. He then returned to his home, called 
a press conference and bitterly complained 
that he had spent all of his considerable savings 
for defense attorneys but had nevertheless gone 
to prison. He told how while he was there he 
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met a prisoner who for two packs of cigarettes 
helped him prepare the writ and brief that won 
him the freedom his highly paid lawyers could 
not secure. Which, of course, does not prove 
that by and large clients do not get the kind of 
service they pay for but it does help drive 
home the obvious point that counsel, learned 
though they may be in specialized fields, can 
make mistakes. Also, it helps to make clear 
what most people working with the criminal 
courts know that all too many attorneys shun 
practice in the criminal courts. The result, of 
course, is that there are few lawyers judges can 
call upon to represent poor defendants. 

It is precisely for this reason that the public 
defender system works best. If the ordinary 
offender (minor assault cases, larceny, minor 
sex cases) must depend on assigned counsel he 
gets short shrift because there simply are not 
enough skilled criminal lawyers to handle such 
cases, at least in the larger metropolitan areas. 
To be sure, the penniless defendant who has 
something appealing, something dramatic or 
something novel about his case usually gets 
competent counsel assigned. But the ordinary 
fellow who hasn’t any friends or any money to 
secure bond will be lucky if even a neophyte 
can be found who will spend a half hour with 
him. Common sense would indicate that a pub- 
lic official dealing every day with criminal cases, 
who knows the judges and the prosecutors and 
their views, emotions and techniques is far 
more capable of securing “justice” for his cli- 
ent than any casual volunteer. As a matter of 
fact, it is not only in the courtroom where the 
advice and experience of a skilled lawyer is of 
value. It is during conferences with the police 
and investigating agencies, negotiations with 
the prosecutor and pre-trial maneuvers that his 
skill and reputation are of untold importance. 

It is also of the utmost importance to remem- 
ber that courtroom tactics, continuances, ap- 
peals, rules of evidence and all the other para- 
phernalia of trial are of no value to the defend- 
ant who pleads guilty. And in most jurisdictions 
not less than seventy per cent of those who are 
indicted plead guilty and by far the most of 
these do so without advice of counsel except 
where the judge insists they confer with a law- 
yer. Do they stand alone in court because they 
would not appreciate a helping hand? Hun- 
dreds of discussions with prisoners have con- 
vinced me this is not the case. What they fear 
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is that assigned counsel will do them more harm 
than good. 

Rather than take a chance on someone they 
do not know, or out of their previous experi- 
ence or from “jail chatter” they have learned 
the value of “copping a plea.” And some sud- 
denly realize that they have signed some state- 
ment which will convict them out of their own 
mouths. Yet they are entitled to representa- 
tion by competent counsel at every stage in the 
proceedings. How often can counsel with no 
funds to make the necessary investigations and 
who sees little chance that his name will get in 
the papers be found who will zealously and 
wholeheartedly accept responsibility for a case 
from the moment of arrest? Yet someone must 
be found to guide the defendant when he is 
making the all-important decision as to whether 
he will stand trial. If he decides to plead guilty 
he needs someone to present his problems, his 
temptations, his mental and emotional status, 
his prospects for rehabilitation or his needs for 
treatment to the district attorney, the proba- 
tion officer and the court. And that someone 
can best be a person whose sworn duty it is to 
assist the court, someone who is dedicated to 
bringing out all the facts about the tatterde- 
malions who make up the daily grist of the 
criminal courts. Who but a public official can 
or will do this? 


SOME ACTUAL CASES 


A few illustrations of some actual cases will 
help to show the need for an organized method 
of handling such cases. Here’s a letter from a 
prisoner I know who impressed me as being 
sincere and honest: 


“I have been sentenced for two years and 
three years probation. When I was judged I 
was asked by my attorney to plead guilty. 
Please believe me. I didn’t know, nor did any- 
one explain to me, the meaning of pleading 
guilty. I have never in my whole life com- 
mitted any crime. Since I am serving this 
sentence I have learned that by pleading guilty 
I have committed myself to something that I 
was not aware of. This is understandable 
when you realize that I have had but four 
years of schooling and the ways of the court 
were foreign to me.” 


There is nothing unusual or extraordinary 
about this case. Many letters similar to this 
pass over my desk every month. 

Another type of case frequently called to our 
attention is that involving mental competency 
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to stand trial. Unfortunately most practition- 
ers are not equipped to recognize mental incom- 
petency unless the defendant is obviously 
hallucinated or paranoid or otherwise shows 
symptoms of mental disease that anyone can 
recognize. The public defender who learns out 
of wide experience to detect symptoms of 
“queerness” and being an official of the state 
can call upon public hospital authorities or 
mental hygiene clinics for reports on the slight- 
est indication of mental illness. The conse- 
quence is that where public defenders represent 
indigent clients there are fewer mentally abnor- 
mal persons convicted than where counsel with 
no experience or training in mental deviations 
are assigned to defend them. Every warden 
frequently sees cases like that of the 80-year 
old man recently received in a federal institu- 
tion who was sentenced to a term of ten years 
for forgery. Upon admission to the institution 
it was apparent that the man had senile demen- 
tia. An examination by the psychiatrist showed 
he was legally insane. A review of the records 
showed that when he was called before the court 
for trial his court-appointed counsel did not rec- 
ognize his problem unless the fact that he did 
not explain to him the meaning of the indict- 
ment or even read it to him indicated he sus- 
pected something queer. When these and other 
facts were presented in court on a writ of 
habeas corpus he was released. The court when 
entering the order stated: 


“It seems perfectly clear that petitioner could 
not and did not competently and intelligently 
enter his plea of guilty and that, therefore, the 
sentence is void.” 

Complaints that the defendant did not have 
a fair trial or competent counsel are by no 
means limited to cases where the public de- 
fender represented the prisoner. Hundreds of 
habeas corpus petitions are filed every year by 
prisoners who allege they were not properly 
represented by counsel. I suppose that fully 
fifty per cent of the nearly four hundred habeas 
corpus petitions filed last year by federal pris- 
oners were based on the fact that they were 
either not represented by counsel or were repre- 
sented by indifferent or unqualified lawyers. 
There is at present a case pending in federal 
court in which the prisoner alleges, and the 
facts seem to support his allegations, that the 
indictment under which he was convicted was 
returned in the late afternoon of a certain day 


To Secure THE RicHt To CouNSEL 179 


and upon his request counsel was appointed. He 
was brought into court the following morning 
and notwithstanding his request to his counsel 
that the case be delayed until he could furnish 
him with additional information he was imme- 
diately brought to trial and convicted. His 
pending habeas corpus petition is based on the 
fact that although he had been assigned a 
lawyer in reality his right to counsel was in- 
effective. 

I do not mean to criticize the judges, who I 
am sure do the best they can, or the public- 
spirited lawyers who frequently give of their 
time or even of their money to represent unfor- 
tunate defendants. But the fact is that what- 
ever criticism can be leveled at public defend- 
ers because they are overburdened with work, 
reluctant to take advantage of inconsequential 
technicalities, or are beholden to the court can 
be said with equal force of the system of vol- 
unteer or assigned counsel. 


DEFENDER WIDELY SUCCESSFUL 


Contrast this chance system of presenting 
law and facts to the court with a responsible 
public defender plan. Reports indicate that 
the procedure is functioning successfully in 
many jurisdictions, including the States of 
California, Connecticut, Illinois, Minnesota, and 
Nebraska, and in the following cities: Bridge- 
port, Chicago, Columbus, Hartford, Los Ange- 
les, Memphis, New Haven, Oakland, Omaha, St. 
Paul, San Diego and San Francisco. It is true 
that from time to time there are complaints 
about certain actions of the public defender, but 
their generally good records in all of these 
places, even Chicago, cannot be disputed. In 
some of these jurisdictions the public defender 
is called upon to represent the accused from time 
of arrest, some from time of arraignment, and 
in some only when the case comes on for trial. 
In many jurisdictions a public defender will 
not enter the case if there is reason to suppose 
the accused can actually afford to employ coun- 
sel and, of course, those prisoners who can 
afford a commercial bondsman are always sus- 
pect and seldom receive help from the public 
defender. Abuse of the privilege of calling 
upon the public defender can be and is being 
prevented. 

One of the reasons why the public defender 
plan succeeds so well in these states and cities 
is that the need for some sort of a system to 
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secure the right to counsel in fact as well as in 
theory is becoming increasingly acute. More 
and more cases are being appealed or writs of 
habeas corpus filed based on the charge that 
the accused did not understand his right to 
counsel or competently waive the offer of the 
court to assign counsel. In the recent case of 
Curtis v. Htatt, 161 Fed. 2nd 621, 169 Fed. 
2nd 1018, an 18-year-old boy was sentenced for 
25 years for bank robbery upon his plea of 
guilty. At the time he was before the court he 
told the judge that he “was guilty and didn’t 
want a lawyer.” Later he filed a writ of habeas 
corpus on the ground that he had never been in 
a courtroom before and did not fully understand 
the significance of his plea. The court in grant- 
ing the writ said it was essential that the dis- 
trict attorney inquire into the nature and 
circumstances of the petitioner’s plea of guilty 
and his waiver of counsel in the light of his 
youth, his limited education, his lack of a pre- 
vious criminal record and other pertinent facts. 
Circuit Judge O’Connell concluded, “Without 
the benefit of such information the court below 
lacked the necessary foundation for determin- 
ing whether, under the circumstances, petition- 
er’s plea and waiver were competent and in- 
telligent.” The judgment of the court below 
was thereupon reversed. More and more cases 
of this kind are being brought to the attention 
of the courts. As long as we must depend only 
upon making counsel available to defendants 
through assignment or appointment by the 
court, so long will such cases occur. The cost 
of retrying a single case like the one outlined 
above would offset the expense of a public 
defender for a year. Moreover, no other method 
will actually safeguard the right to fair trial 
and counsel. 

Justice, truth, righteousness—the most vital 
interests of the state itself—can be given but 
scant consideration if the legal system hinges 
only upon the injunction—“Win your case.” 
To say the public defender system is wrong 
in principle because the public defender makes 
it his primary duty to bring out the facts and 
the law without cavil or subterfuge ignores the 
interests of the defendant as well as the public. 
The time-honored argument that the guilty be 
given every right in order that the innocent 
may be protected cannot be carried to the point 
that it will justify chicanery or the obstruction 
of justice. Surely every man deserves his day 
in court but can that be ground for asking for 
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continuances so that some deal can be made, or 
some means found so the accused or his friends 
can scrape up the fee for private counsel or 
trump up an alibi? He is entitled to his day in 
court but so is he entitled to a prompt trial and 
speedy disposition of the case. I suppose no 
more frequent request comes to prison officials 
than the plea that the prisoner be given credit 
for the time spent in jail awaiting trial. It is 
no service to him to assign counsel so busy that 
he cannot give his client prompt attention. 

To be sure, a public defender must serve his 
client. In most cases this requires that he be 
first of all a fact-finding agent. To hold that 
the principle of ferreting out the truth and 
presenting these facts to the courts is an un- 
sound principle upon which to operate sets at 
naught the oath every member of the bar must 
take. It is not winning the case of a guilty 
client that counts but bringing out the solemn 
truth, and if this be uncomfortable, making the 
most of opportunities to help the court in the 
administration of justice. 

It has been said that a lawyer cannot be a 
public official, an agent of the judge, and at the 
same time protect fully, zealously and courage- 
ously the rights of the defendant. Are we to 
assume that the lawyer who has been appointed 
by the government cannot ipso facto perform 
the duty required by the ethics of his profes- 
sion and the conditions of his appointment? 
The answer to such a cynical attitude toward 
the public service is obvious, but it can be no 
better refuted than to cite the actions of former 
Attorney General Homer Cummings in the Har- 
old Israel case. 

It will be remembered that Mr. Cummings 
when prosecuting attorney in Connecticut was 
expected to prosecute young Israel for a mur- 
der to which he had confessed. There was also 
a considerable amount of circumstantial evi- 
dence to corroborate the confession. Later, 
however, information came to Mr. Cummings 
which led him to believe that Israel might be 
innocent. On his own volition and at consid- 
erable effort he personally investigated the con- 
fession and supporting facts and as a result 
became convinced Israel had been wrongfully 
charged. Despite popular clamor and with sub- 
stantial risk to his own reputation Mr. Cum- 
mings in a masterly address presented the facts 
to the court. ‘The case was nolled and Israel 
went free. Honorable George W. Wheeler said 
of the case: “No finer example of adherence 
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to highest public duty and of quiet disregard 
of clamor and prejudice can be found.” Such 
words and the powerful motion picture dram- 
atizing this case—“Boomerang”—do far more 
to offset the argument that a servant of the 
court will not act against his own interest than 
any stentorian words I could put together. It 
is enough to say that the public has to depend 
upon elected or appointed prosecutors to rep- 
resent them. 

There is no good reason to assume that public 
defenders chosen in the same way will be any 
less responsive to their public trust. Now and 
then there may be unqualified, lackadaisical or 
perhaps even venal public defenders. But for 
every such case an accusing finger can be 
pointed at similarly disposed court officials. 
No, it is not whether the lawyer serves a single 
client or the state that is important. It is 
his character and ability that counts. Public 
defenders like public prosecutors can be time- 
servers or they can be alert and ambitious. 
He serves justice most who serves his country 
best. 

But my strongest reason for advocating the 
public defender is because I believe that he 
can be of untold value in shaping the attitudes 
of the prisoner. The correctional process can- 
not begin to operate until somehow the bitter- 


Help in Learning the Mechanics 
of Law Practice 

The Cleveland Bar Association Informal Con- 
ference Committee is presenting a series of lec- 
tures directed to the mechanical details of filing 
documents, issuance and return of summons, check- 
ing of records, etc., in the various courts, boards 
and agencies of the state, county and municipal 
governments located in Cleveland. 

The purpose of the series, as stated in the 
Ohio Bar Association Report, is to present those 
matters which may not be found in the statute 
books or rules of court but which are of great 
importance in the success of litigation and han- 
dling of legal matters. The lectures are being de- 
livered by men in administrative positions in the 
various courts and governmental agencies, and all 
practicing lawyers and senior law students are in- 
vited to attend without charge for admission. 

A 180-page volume entitled Practical Manual for 
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ness and antagonisms which are more often 
than not engendered by the legal process are 
overcome. Men approach the ordeal of a battle 
in the criminal court, stirred and bewildered 
by a deep and undefinable fear, and despite out- 
ward appearances they go through it in a chaos 
of torment. It is in this hour of a man’s great- 
est weakness, his greatest fear, and greatest 
need for honest guidance and counsel that the 
law submits him to a legal duel and to vili- 
fication of himself which might well appall the 
strongest mind. It is small wonder then that 
frequently the prisoner leaves the courtroom 
with his heart pouring forth hate and venom. 
Since rehabilitation to be true and lasting must 
come from within, nothing can be done with 
him until he has been purged of this rancor. 
Much of the antagonism aroused can be 
avoided by fair and just treatment and repre- 
sentation throughout the proceedings. By 
minimizing errors, misunderstanding and fric- 
tion during the criminal proceedings, mental 
strains and tensions can be lessened, bitterness 
avoided and the number who are incurably 
warped substantially reduced. Public defend- 
ers may not solve all of these problems. But 
they do far better and secure the right to coun- 
sel far more effectively than can be done by 
any other system yet devised. 


District of Columbia Courts was recently prepared 
and published by the Junior Bar Section of the Bar 
Association of the District of Columbia for a similar 
purpose. 





American Law Student Association 
to Be Organized 

Organization of an American Law Student Asso- 
ciation under the sponsorship of the Junior Bar 
Conference of the American Bar Association was 
approved by the A. B. A. House of Delegates at its 
mid-winter meeting in Chicago. The new Associa- 
tion is to be governed by a house of delegates from 
constituent local student associations, and a coun- 
cil on which will also be represented the Junior 
Bar Conference and the Board of Governors of the 
American Bar Association. It is to meet at the 
time and place of the annual meeting of the Amer- 
ican Bar Association, and its delegates and mem- 
bers are to have the privilege of attendance at 
A. B. A. meetings. 
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The Law School Newspaper 


By EDGAR ALLAN JONES, JR. 


ROM OVER one hundred and eighty law 

schools have thus far been known to appear 
but four printers-ink student newspapers: two 
weeklies and two bi-weeklies. 

The notion of publishing such a newspaper 
is quite recent. The Harvard student weekly, 
The Harvard Law School Record, was launched 
in 1946, even as a similar idea was being con- 
ceived at Virginia. The Columbia bi-weekly, 
The Columbia Law School News, preceded the 
Virginia Law Weekly by several months. The 
student paper of Marquette Law School has 
just appeared on the scene. 

The opportunity afforded by such publica- 
tions for aiding in the promotion of the effi- 
cient and responsive administration of justice 
is immense. A need has existed, exists very 
much today, for some means other than the 
inspiration of the occasional gifted teacher 
to sensitize law students, tomorrow’s officers 
of the courts, before they come to the bar to 
the need and opportunities for improving the 
administration of justice in which they are 
about to become active participants. Rather 
than wait until they acquire the accepted 
attitudes of their communities, all too often 
resulting in inertia, the ideal time to stimu- 
late young lawyers to working for a better- 
ment of the administration of justice is while 
they are still in the initial learning process, 
so that they will take the habit of inquiry and 
the desire for improvement into their re- 
spective communities. 

Since there are relatively so few student 
law school newspapers yet in being, the trend 
being to increase their number, now is the 
time to consider the advantages of their 
establishment in such a form as to insure their 
contribution to the shaping of law student 
attitudes so as to stimulate student interest 
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and future activity in improving the admin- 
istration of justice. 

The law reviews, in previous years the sole 
organs of student expression in the law schools, 
though student managed or gaining student 
participation from men of higher scholastic 
ranking, are directed to the expounding and 
amplification of substantive and procedural 
law, the techniques of the profession. Their 
appeal to the vast majority of law students 
has been negligible other than as a collateral 
source of course reading as indicated by a 
professor. The contribution of law reviews to 
the learning of the profession has been great. 
It casts no slur upon their achievements to 
note that their scope is limited and does not 
comprehend the stimulation of interest in the 
majority of law students for improving the 
administration of justice. It has not been con- 
ceived to be their function. 

“* * * that which has aroused debate in 
the classroom continues to challenge the in- 
terest of the law review writer — and editor. 
That plane of approach, peculiar to the class- 
room, which partakes of the judge’s and the 
lawyer’s but which is not quite that of either, 
persists in the law review article. Moreover, 
what appears in the law reviews is influential 
in the classroom. The groove wears deeper.” 

Neither the law reviews nor the profes- 
sional journals, such as the JOURNAL OF THE 
AMERICAN JUDICATURE SOCIETY and that of 
the American Bar Association, can alone sat- 
isfy this need to inculcate in tomorrow’s 
lawyers that alertness to the necessities of the 
community and the awareness of the adapta- 
bility of law and lawyers in satisfying them. 

The law student comes to his professional 
school a layman, and normally a young one at 
that. He comes without any clear conception 
of what the law is, let alone the opportunities 
and need for improvement in its administra- 
tion. A few teachers of courses in judicial 


1. Cavers, “New Fields for the Legal Periodical”, 
23 Va. L. Rev. 1, 5. For a more critical and acid ap- 
praisal see Rodell, “Goodbye to Law Reviews,” 23 Va. 
L. Rev. 38, tempered by the charming rebuttal in Glenn, 
a Reviews—Notes of an Antedeluvian,” 23 Va. L. 

ev. 46. 
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administration around the country distribute 
the JOURNAL OF THE JUDICATURE SOCIETY to 
their classes for assignment and classroom dis- 
cussion, and several legal fraternities similarly 
subscribe. It seems safe to assume, however, 
that the nation’s law teachers and students 
have not realized on a sufficient scale the 
adaptability of the JOURNAL for student read- 
ing. The ideal, yet to be attained, will be 
realized when students, outside of the class- 
room and its compulsion, interest themselves 
in the problems of the administration of jus- 
tice, and in the publications, such as the 
JOURNAL, which exist to improve that admin- 
istration. 

What part can be played by law school news- 
papers in approaching that ideal? The mere 
establishment of a newspaper which remains 
provincial to the arena of local student and 
faculty activity, though it has its local advan- 
tages, cannot without more scope solve the 
problem of securing and stimulating that in- 
terest of the law student. 

We at Virginia have sought the solution in 
a new and different newspaper, student con- 
ceived and edited, that combines the functions 
of the local news carrier and the journal. 
Through the reporting of local news the student 
is drawn into the pages, his reading interest 
and habit is secured, and his attention is avail- 
able for the journal aspect of the paper. That 
is the theory that motives the experiment of 
which Judge Arthur T. Vanderbilt, Chief Jus- 
tice of the New Jersey Supreme Court, has 
recently written : 

“The improvement of the administration of 
justice is the primary responsibility of lawyers, 
yet it is the last thing that the law student is 
likely to hear much about in the traditional 
law school course. Any law school publication 
therefore which presents each week a signifi- 
cant contribution in this field richly deserves 
the support and encouragement of the leaders 
of the bench and bar. In this respect the Vir- 
ginia Law Weekly through its column of 
DICTA has been performing a public service 
not paralleled anywhere else that I know of.” 

It is only with the hope that those whose 
interest it is to promote the efficient and re- 
sponsive administration of justice may find 
here something of value worthy of duplication? 
in furthering that aim that I presume to set 


2. Such duplication has marked the growth of law 
reviews, the family tree having its root at Harvard. 
See Glenn, supra. 
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forth the nature of that experiment, unique to 
Virginia at its inception, but which may be 
paralleled in any other law school or group of 
law schools. Law school newspapers carrying 
a column similar in scope and purpose to 
DICTA, by whatever local name it be called, 
can satisfy that need for sensitizing tomor- 
row’s officers of the court before they come to 
bar to their personal opportunities for im- 
proving the administration of justice. 

The Virginia Law Weekly, published for 
thirty issues a school year, four pages an 
issue, six columns a page, has an unbalanced 
format on the front page with the width of 
two columns jutting up to the left several 
inches above the title of the paper and the 
other four columns. Thus prominently dis- 
played, under the style of DICTA, appears 
each week an unfootnoted article on the admin- 
istration of justice written somewhat in the 
style of an editorial. The product of the full- 
ness of experience and conviction of its writer, 
the approach comprehends an appraisal of the 
situation as it exists today within the ambit 
of the writer’s subject matter, the desired and 
realizable optimum of tomorrow and a con- 
structive suggestion of how that latter may 
be attained. 

DICTA writers, confined to the framework 
of about one thousand words because of limited 
space considerations and reader psychology, 
deal with assigned subjects which they have 
either studied intensively and productively 
during their lifetimes or with which their prac- 
tice of law in the courts or their formulation 
and declaration of law on the bench has giver 
them the familiarity of experience and con- 
viction. 

Let that portion of the editorial that intro- 
duced the column to print outline its theory: 

“DICTA is a hopeful experiment. It is an 
experiment because it is designed to fill an 
hitherto unfilled gap in the educational process 
of the law school. It is a hopeful one because 
it depends for its existence upon the will- 
ingness of the members of the bar and bench 
to fill its columns. The need is pressing and 
apparent. All too many law students in the 
press of case upon case class preparation in- 
volved in the case method of teaching law are 
dulled into a passive acceptance of the law as 
a stereotyped infinity of rules and principles, 
majority and minority, the utility of which, 
somewhat similar to the mathematician’s log- 
arithm table, is to calibrate a required result 
in any given sequence of facts. DICTA is an 
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intended antidote to such an acceptance, 
whether on the part of student, practitioner, 
or teacher. 

“In DICTA will appear the testings of our 
law by minds long experienced in its complexi- 
ties, its exhilarating greatness, and, bytimes, 
its pitiful inadequacies. General framework 
topics will be selected periodically and lawyers, 
judges, and teachers will be called upon to 
examine the law constructively from their re- 
spective viewpoints and from the background 
of their experience. Unfootnoted, the legal 
research involved will be that gained through 
the years and blended into the totality of the 
writer’s approach to the law. Thoughtful 
critics of the law of our day descry the waning 
influence of lawyers as leaders and shapers of 
public opinion. Let them find here and use 
one means for reinvigorating the profession by 
sensitizing this segment of it to the searching 
undercurrents of critical appraisal within and 
without the profession. The opportunity is 
not novel, nor is the idea original. Our system 
of law leans peculiarly for its guidance upon 
the wisdom of our forebears. Somewhat the 
same opportunity existed and was utilized to 
our benefit as long ago as the thirteenth cen- 
tury in the Inns of Court of London. 

“We are not interested in securing restate- 
ments of the law. But if thought be stimu- 
lated by the pricking of ideas upon worn con- 
cepts, the purpose of the column will be ful- 
filled. The Chief Justice of the Supreme Court 
of New Jersey recently called attention to ‘the 
public’s general dissatisfaction with the ad- 
ministration of justice.’ Our contribution to 
the remedy thus inferentially demanded will 
be in helping to provoke an awareness of the 
law, not as a maze of rules, but as one of the 
greatest means possessed by mankind for the 
promotion of happiness upon this earth, that 
lawyers leaving this law school, and readers of 
this publication, may be better equipped to 
carry the responsibility of leadership into their 
several communities.’ 


The topic chosen for this year’s DICTA 
examination was, “The Administration of 
Criminal Justice.” Within that annual topic by 
the end of the year will have appeared a co- 
herent progression of articles dealing with 
such subjects as the purpose and aims of crim- 
inal law, function of lawyer, judge and police, 
the press and trial of criminal cases, and so 
forth. Future annual topics, always within the 
realm of the administration of justice, might 
be devoted to any one of the major divisions of 
the law and its administration. 

It has been our experience that our student 
readers, led into the pages by local news and 


3. Virginia Law Weekly, Vol. I, No. 1, May 27, 1948. 
4. Cardozo, Growth of the Law, p. 123. 
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comments, have gained the habit of weekly 
DICTA reading. The effect of that reading on 
their future interests is obviously impossible 
to measure. But it is a reasonable hope to 
entertain that envisages them as having become 
accustomed to thinking in terms of the im- 
provement of the administration of justice by 
the time they leave law school. We are under- 
taking to coordinate that potential inclination 
with the reading of the JOURNAL OF THE JUDI- 
CATURE SOCIETY by distributing it to third year 
students, urging them to continue their reading 
of it beyond their graduation. After DICTA 
has been in existence for the three years of 
the student’s law course we doubt if such 
urging will be needed. It should be noted par- 
enthetically that the past and current issues 
of the JOURNAL provide numerous articles 
richly deserving of reprint in a column similar 
to DICTA. We make use of the JOURNAL’s 
generous permission to reprint in those issues 
for which we have been unable to secure an 
original writer, and we feel we do not serve 
our readers the less. 

“Law,” wrote Mr. Justice Cardozo, “is the 
framework of the social machine, and if a suf- 
ficient number of instructed, free and fertile 
thinkers could set themselves to ask in the light 
of our modern knowledge of history, politics 
and psychology, what are the purposes of law, 
and by what means those purposes can be 
attained, an incalculable improvement in human 
relations might result.’’4 

It was our conceptual hope that DICTA 
through the years might contribute in the 
spirit of his vision to the improvement of which 
Mr. Justice Cardozo spoke. If other law schools, 
their faculties or students, would initiate and 
so cast their newspapers as to fill that all- 
important and seriously neglected function of 
familiarizing tomorrow’s lawyers to the great 
need and opportunities for the improvement of 
our administration of justice, we might with 
cause believe such improvement possible of 
more fullsome attainment. 


————_ 2 ar 


Paragraphs 
“Ir I WERE A MEMBER of the Michigan 
Legislature” is the subject of the 1949 high 
school essay contest of the State Bar of 
Michigan. 
THE NATIONAL LEGAL AID ASSOCIATION will 
be the new name of the present National Asso- 
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ciation of Legal Aid Organizations if the 
recommendations recently approved by its exec- 
utive committee are adopted at the annual meet- 
ing in Boston next October 12-14. 


PRE-TRIAL PROCEDURE IN OKLAHOMA was 
established by an order of the Supreme Court 
effective November 1, 1948, and a series of pre- 
trial conference clinics to be held in each sec- 
tion of the state under the auspices of the 
Committee on Continuing Legal Education of 
the Oklahoma Bar Association was inaugurated 
in Pawhuska on January 14 with more than 
fifty lawyers in attendance. 


AM Bak, monthly public relations brochure of 
the American Bar Association, made its initial 
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appearance in December. Distributed to a se- 
lected mailing list of bar executives and others 
interested, it offers brief and practical sugges- 
tions gleaned from a variety of sources. To get 
on its mailing list write to Charles B. Stephens, 
Secretary, Committee on Public Relations, 
American Bar Association, First National 
Bank Building, Springfield, Illinois. 


“THE PROPER PLACE and Function of the 
Lawyer in Society” is the subject of the 1949 
Ross essay contest of the American Bar Asso- 
ciation, the prize for which is $2,500. Prospec- 
tive contestants should write to the Association 
at 1140 N. Dearborn Street, Chicago 10, Illinois, 
for information and instructions. 





The Reader’s Viewpoint 


An Urgent and Critical Need 
To the Editor: 

The December JourNnaL was of much interest to 
the legal aid group, particularly those who are 
active in providing counsel for indigents accused 
of criminal offenses. Some of us are more than a 
little disturbed by what appears to be a blanket 
criticism of the public defender system in the 
article by William Scott Stewart. It may be very 
well to do what perhaps you intended—smoke out 
a good reply. 

My own view is that Mr. Stewart’s attack is 
altogether too negative. My experience has been, 
and this has been completely verified by the field 
work I have been doing for the Survey of the Legal 
Profession, that some organized system of provid- 
ing able attorneys with proper investigating facili- 
ties for poor defendants in criminal cases is an 
urgent and critical need all over the country. It 
cannot possibly be met in any adequate way by the 
old system of assigned counsel. 

The only alternative to a public defender system 
is a privately-supported one. There are only two 
such organizations in the United States, in addition 
to four legal aid societies which have criminal law 
divisions, a total of six. The practical reason why 
there aren’t more is that the cost is beyond the 
reach of private philanthropy. It has been a fear 
of the possible evils and inherent dangers of a 
tax-supported system which has stood in the way 
of the establishment of more public defender 
offices. 

The Survey is much concerned with this prob- 
lem, and I hope you will let me in on whatever 
replies you receive which might be pertinent. 

EMERY A. BROWNELL 
Rochester, N. Y. 


Courtroom Photographing 
To the Editor: 

In connection with the comment on court room 
photographing and broadcasting at page 133 of the 
February issue, you might be interested in Rule 
223 (b) of the Procedural Rules promulgated by 
the Supreme Court of Pennsylvania, effective March 
30, 1939. It reads: 

During the trial of actions the court shall pro- 
hibit the taking of photographs and motion pictures 
in the court room and the transmission of com- 
munications by telegraph, telephone or radio in or 
from the court room.” 

The Rule is stated in mandatory form and gives 
no discretion to the trial judge to violate it. 

Pum W. AMRAM. 
Washington, D. C. 





Verbs and Verdicts 
To the Editor: 

The special verdict article was quite interesting 
in that it was free enough of technical language 
to be fairly understandable. You seem to be rather 
hard on the jury system. Personally, I am still all 
for it. 

In nature a law is a law, and like those of the 
Medes and Persians, cannot be altered, but law 
among us humans puts me in mind of the laws of 
grammar. The same word taken from one sentence 
to another often becomes a different part of speech. 
We have laws against gambling, yet any bank will 
blandly bet $500 against a $5,000 property that the 
party cannot pay up the mortgage in a given time. 
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We have speed laws, but doctors, firemen and police 
are excepted. 

Just laws are restraints placed upon humans 
by humans and accepted as a basis for justice. The 
jury, ignorant of law as a rule but being of the 
body that created the law, listens to the case, hears 
the attorneys, is advised by the judge as to the 
law, subconsciously weighs the law in the case as 
well as the guilt of the defendant, and deals out 
a fairer verdict than if, in terms of grammar, it al- 
ways treated verbs as verbs regardless of their 
place in speech. 


L. A. WINTERS. 
Carlshend, Mich. 





The Essay-Opinion 
To the Editor: 

In your February issue, you suggest that an 
opinion written by me (“The Case for the Special 
Verdict,” 32 J. Am. Jud. Soc, 142, Feb., 1949) is 
“in reality a judicial essay” that should not have 
been published as a judicial opinion. 

I agree that only occasionally should a judge 
write a lengthy opinion. (In the last completed 
term of our court, 1947-48, my own opinions were 
43 in number; those written for the court averaged 
but 34% pages and my dissenting and concurring 
opinions but 4 pages; I published only two long 
opinions, one of which was that which you re- 
printed, and the other a dissenting opinion.) 

But I do not believe that a long “judicial essay” 
should invariably be condemned. I call your at- 
tention to Mr. Justice Wilson’s deservedly famous 
opinion in Chisholm v. Georgia, 2 Dall. 419, 453-456 
(1793). It commences with a discussion of what 
we now label “semantics,” prefaced by a quotation 
of a passage from the Scottish philosopher, Reid 
(who then occupied much the same position as do 
C. S. Peirce and Bertrand Russel today). It then 
explores the nature of a State in the light of 
“the principles of general jurisprudence.” After 
referring to the spread of feudalism, it severely 
criticizes Blackstone as a supporter of a “plan 
of systematic despotism.” Then follows an his- 
torical disquisition which includes, among other 
things, a discussion of Greek institutions, Isocrates, 
Homer, Demosthenes, Louis XIV, and Bracton. I 
also direct your attention to the opinion of Mr. 
Justice Trimble in Ogden v. Saunders, 12 Wheat. 
213, $13 (1827), and to that of Mr. Justice Brandeis 
in the New State Ice Co. v. Liebmann, 285 U. 8. 262, 
280 (1932). (Because I cite those opinions, I 
am not to be understood as regarding myself as 
anywhere near the equal of Justice Wilson or Trim- 
ble or Brandeis.) 

I surmise, from my own experience as a prac- 
ticing lawyer, that the bar wants to have clues 
to the way in which divers judges think. Those 
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clues are often to be found rather in what may 
perhaps be called “philosophic attitudes,” (as to 
the importance of such attitudes, see, e.g., Holmes, 
J., dissenting in Lochner v. New York, 198 U. 8S. 46, 
74; Friedman, Legal Theory, 250 ff, 413 ff. (1944), 
than in terse, crisp enunciations of particular legal 
doctrines. Those attitudes cannot be squeezed into 
head-notes or digests. Sometimes they are ex- 
pressed in interstitial passages in opinions. To 
my mind, they may be set forth more helpfully, 
more illuminatingly, in “judicial eSsays,” like 
Wilson’s. 

While I am at it, I shall say a few words con- 
cerning the proposal, much discussed in your Jour- 
NAL, that courts should permit only selected opin- 
ions to be published. I think that, were that 
practice generally adopted, lawyers would Soon 
complain. For many of the unpublished opinions 
would contain matter, of which the bar would be 
unaware, that—so my judicial experience tells me— 
the court rendering those opinions would use as 
guides in deciding subsequent cases. The proposal 
would save the time of lawyers in looking up pre- 
cedents to be cited, but at the expense of desirable 
information about what makes courts tick. The 
proposal seems to me to be flatly at variance with 
the demand that administrative agencies publish 
all their rulings, a demand based upon a reasonable 
desire to learn, as far as possible, the considera- 
tions which may influence future decisions. I be- 
lieve that, on the whole, judges let the public know 
too little, not too much, about the postulates under- 
lying their decisions (cf. Patterson, 90 U. of Pa. L. 
Rev. 875, 903 (1942), to the effect that, when a 
judge uses a nice legal analysis in an opinion, often 
he may thereby be compelled to disclose the “real” 
reasons for his decision, his “ultimate beliefs’). 

I suspect that some of those who urge that all 
opinions should be short, and that some opinions 
should go unpublished, consider it desirable that 
judges should conceal from the public their real 
springs of action, thereby creating the false im- 
pression that judges are not human. For my part, 
I think such a policy of concealment most un- 
democratic. 

If the problem is one of expense, maybe it could 
be met, at least partially, by having the older re- 
ports microfilmed, a process which, if it reached 
mass-production proportions, might be fairly in- 
expensive. 


JEROME FRANK. 
New York, N. Y. 





Two Opinions per Case 
To the Editor: 
In the matter of judicial opinions, is it not possi- 
ble to develop opinions of two classes—one, those 
written for publication because of the public in- 
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terest in the case or the novelty or legal significance 
of the issue, and the other written solely for the 
benefit of counsel and for an appellate court where 
one may be still available to the losing side? The 
second type of opinion covers the multitude of 
cases which have no real significance in the law 
and are of interest only to the parties involved. 
Publication of opinions in these cases has merely 
served to confuse the bar as to what the law may 
be or what certain particular judges suppose it 
to be. 

Indeed, the opinions issued in a number of cases 
might be divided into two similar parts, one to be 
published and the other merely distributed in type- 
written form to the attorneys for the parties. The 
first part would deal with the issue deemed to 
be novel or significant and the second part would 
issue to reassure losing counse] that all of his 
points had received consideration, though doubt- 
less in many instances it would fail to do so. 

Every jurist should be satisfied with twenty or 
twenty-five thoroughly considered, well written 
opinions on matters of significance to the bar and 
perhaps to the country. They would: certainly be 
a better monument to him and a more worth while 
contribution to the law than hundreds of pages 
of badly written stuff, wanting both in clarity of 
thought and distinction in learning. The library 
space for which the lawyer must now Pay 80 much 
and a great deal of his time would be saved, while 
the lawyers directly interested in the outcome 
might still be fully advised of the opinion of the 
court and how it arrived at its decision. 

Mugray T. Quica. 
New York, N. Y. 

Editor’s Note: This identical proposal was ad- 
vanced in these pages seven years ago, 25 J. Am. 
Jud. Soc. 138, Feb., 1942. It is practical and sensi- 
ble, and it is time some court tried it out. 





Dissent and Dissension 
To the Editor: 

I have just read the address of Mr. Justice Doug- 
las, published in your December 1948 issue under 
the heading of “The Dissent: A Safeguard of 
Democracy.” I have a great personal respect, in- 
deed an affection, for Mr. Justice Douglas. But 
belaboring a beaten beast, he ignores the evil which 
blind adherence to “dissent” has spread. For dis- 
sent is no synonym for dissension; concurrence no 
justification for confusion and conflict no sub- 
stitute for compromise. 

I attended a session of our Supreme Court re- 
cently when Mr. Justice Jackson facetiously sug- 
gested to hard-pressed counsel that his difficulty 
lay in his inability to discern the majority and to 
determine its stand. This problem, to which the 
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members of the Court have evidently become too 
readily reconciled, is no light matter to counsel 
or to litigants. And particularly so, since Mr. Jus- 
tice Jackson’s jest is equally true, not merely 
during argument, but also, in too many cases, 
after a welter of concurring and dissenting opin- 
fons have been handed down. 

The fundamentals that may properly be expected 
to result in dissent in a democracy, uncertainty of 
the law, ideological cleavages on basic principles, 
are no excuse for the dissensions that mark the 
deliberations and decisions of our highest Court 
today. Most of the law’s uncertainties arising from 
vagaries of proof and procedure should vanish and 
the legal essence of a problem should rise crystal 
clear by the time a cause has filtered through a 
nisi prius court and an intermediate appellate tri- 
bunal. And in the highest court, the distillate 
should be met with a concert of consideration by a 
bench that should not be tainted by the catalysts of 
individual prejudice, pride, or fancy. 

A bench—any bench—should be greater than the 
sum of its parts, for here individual abilities should 
be added to by a harmony compounded of mutual 
respect and learning born of continued adherence 
to the leavening and mellowing influence of mutual 
deliberation, debate, counsel, and compromise. The 
darkening of counsel by the use of odious terms, to 
paraphrase Mr. Churchill, long since should have 
been left behind, and individual dialectics and re- 
sultant pride of opinion long since should have 
been discarded. Here, individual independence of 
action, if, indeed, not also of thought, except on 
matters of the greatest moment, should now be tem- 
pered by the obligations engendered by the assump- 
tion of the highest authority. 

With reasonable and intelligent men committed 
to common principles and to a common end, funda- 
mental divergence should be rare. Only in isolated 
cases will dissent now spell democracy. Conversely, 
daily difference, division, and dissension will only 
spell individual] adherence, not to basic principle, 
but to individual weaknesses, can only point to 
disregard of the principles of stare decisis and of 
the need for certainty, and betokens, not individua)] 
self-expression, but individual] self-confession. 

Such a consequence is a call to the bar to assert 
itself. The service of individual judges, of a par- 
ticular bench, is ephemeral; the law they mould 
and build, or confuse and destroy, must serve our 
democracy permanently, if our democracy is to be 
lasting. In the final analysis, the law is in the 
keeping, not of passing individual judges or the 
bench they may temporarily compose, but of the 
bar. And it is the bar that should gird itself to 
protect it. 

PrercivaL B. Jackson. 
New York, N. Y. 
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are free. Stocks of most items are not adequate for more than single copy distribution, 
but some are available in larger quantities, and any of them may be reproduced by the 
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Organization of the Bar 
A Lawyers Trust (An Argument 


for a Self-Governing and Respon- 
sible Bar), by Herbert Harley. 
Pamphlet, 19 pp. (1914). 

Bar Integration Is a National 
Movement, by Herbert Harley. 
Pamphlet, 12 pp. (1938). 


Bar Integration, by Carl _ V. 
Essery. From J. Am. Jud. Soc. 
19:174-180 (1935). 10 cents. 

State Bar Integration—Proved by 
Experience. Symposium of ad- 
dresses at A. B. A. Conference of 
Bar Association Delegates, Boston, 
1936. Pamphlet, 16 pp. 

Supreme Court ‘Justices Present 
Views on Bar Integration. Reprint 
from J. Am. Jud. Soc., 8 pp. (1941). 
hy Fe Ber | ate Cam- 

n. orial, J. Am. Jud. Soc., 

7:149-53 (1934). 

Whole Bar Organization—A Ne- 
cessity, by Frederick W. C. Webb. 
F J. Am. Jud. Soc., 29:38-49 


integrated state bars, 
with date and mode of inte tion 
and citations to statutes and court 
(1949) Single sheet, mimeographed 

Eighth Annual Report, Commit- 
tee on State Bar Organization, A. 
B. A. Conference of Bar Associa- 
tion Delegates, with model bar acts 
for integration, federation and 
a plans. Pamphlet, 20 pp. 

American Judicature Society 
model state bar act, with introduc- 
tory note and discussion. Pamphlet, 
16 pp. (1919). 


Organization of Courts 


Modern Unified Court Organiza- 
tion, by Roscoe Pound. From J. 
Am. Jud. Soc., 23:225-233 (1940). 

Model Judiciary Article and Com- 
mentary, by Herbert Harley. From 
J. Am. Jud. Soc., 26:51-60 tio42), 

Unification of the Judiciary—the 
Nation’s Greatest Need (with draft 
of model act pertaining to organ- 
ization and structure of courts). 
From J. Am. Jud. Soc., 11:99-116 
(1927). 10 cents. 

Minnesota Plans Thoroughly 
Modern Court System, with Text of 
Proposed Minnesota Judiciary Ar- 
ticle. om J. Am. Jud. Soc., 
26:133-37 (1943). 

Proposed Plan for Organization 
of the Judiciary of Arkansas, with 
Dearem. From J. Am, Jud. Soc., 
30:15-21 (1946). 

Model Act to Establish a Court 
for a Metropolitan District. Ameri- 
can _ Judicature Society Bulletin 
IV-B, 32 pp. (1920). 

Judicial Article of New Jersey 
Constitution of 1947, including de- 
scription, text and dia m. om 
J. Am. Jud. Soc., 31:138-44 (1948). 

A Study of Justices of the Peace 
and Other Minor Courts—Requisites 
for an Adequate State-Wide Minor 
Court System, by Edson R. Sunder- 
land. 15th Annual. Report, Judicial 
Council of Michigan. (19465). 


Tentative Draft of an Act to 
Establish County Courts of Record 
to Supersede Justices of the Peace 
and Certain Other Inferior Courts, 
by Edson R. Sunderland. Sixteenth 
Annual Report, Judicial Council of 
Michigan. (1946). 


Selection and Tenure of Judges 
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ter), 155. 

The public defender system, by Donald Freeman, 74-78. 

The public defender system is unsound in principle, by 
William Scott Stewart, 115-118. 

The right of an accused to the assistance of counsel, 
by John R. Snively, 111-114. 

The voluntary defender as counsel for the defense, by 
Herman I. Pollock, 174-7. 

To secure the right to counsel, by James V. Bennett, 
177-81. 

b. Public Relations. 

Book reviews: a a law schools, and the public 
service, by Esther L. Brown, 94-95. Your public 
relations, edited by Glenn and Denny Griswold, 158. 

Public relations of the bar, by Glenn R. Winters, 48-57. 


5. The Judiciary 

Kansas: Legislative council to introduce Missouri plan 
in 1949 session, 25-26. 

Kentucky: Expense allowance for Kentucky judges 
held constitutional, 24, 89-90. 

Milwaukee bar votes to endorse Missouri type judicial 
selection plan, 61-62. 

Missouri bar to supplement non-partisan court plan 
with bar poll and election campaign, 23-24. 

Nebraska: Bills, voters and legislators, 163. 

New York: New plan for removal of judges wins 
New York voters’ approval, 25. 

Non-judicial duties of circuit judges, by C. R. Briggs 
(letter), 91. 


6. Court Organization 


Book review: The federal courts, Duke University 
Law School, Law and Contemporary Problems, 
Vol. 13, No. 1, Winter, 1948, 126. 

A procedural programme, by Adolph J. Rodenbeck, 
79-87. 

a. Business Management. 
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Courtroom photographing and broadcasting, by George 
E. Brand, 133. 

Courtroom photegraphing (letter), by Philip W. Am- 
ram, 185. 

Fourth circuit dispenses with transcript of record; 
will hear appeals on original papers, 118-119. 

Judicial organization in Cuba, by Dr. Guillermo de 
Montagu, 166-70. 

Sound recording of courtroom proceedings widely ap- 
proved, 122-123. 


7. Civil Procedure 

Cannot legislate morals, by Robert J. Hawkins (letter), 
90-91. 

Family life conference suggests new judicial procedures 
and attitudes toward marriage and divorce, by Paul 
W. Alexander, 38-47. 

Progress in improvement of divorce laws, 60-61. 

The case for the special verdict, by Jerome N. Frank, 
142-148. 

The new commercial code, by William L. Beers, 107- 
110. 


8. Criminal Procedure 


A doubter asks for proof (editorial), 67-69. 

A two-way endorsement (on comics and public de- 

fender discussions), by Homer Cummings (letter), 
125-126. 

An urgent and critical need, (letter), by Emery A. 
Brownell, 185. 

Book reviews: Protecting our children from criminal 
careers, by John R. Ellingston, 126. Redirecting the 
delinquent, 1947 yearbook of National Probation and 
Parole Association, 126. The case of the Nazarene 
re-opened, by Hyman E. Goldin, 29. The trial of 
Alvin Boaker, by John Reywall, 30. 

Comics code adopted by publishers, 61. 

Crime news encourages delinquency and crime, by 
Paul S. Deland, 10-13. 

Defending the defender, by Johnson Stoddard (letter), 
155-156. 

More about waiver of indictment, by Fred Robertson 
(letter), 92-93. 

New Illinois Supreme Court rule insures representation 
by counsel, by Albert E. Jenner, Jr. (letter), 27-28. 

Proposed lie detector stipulation, 88-89. 

Right to counsel in Michigan, by R. Gerald Barr (let- 
ter), 155. 

Texas bar supports code revision, 89. 

Text of the comics code, 69. 

oe ones jury—use it or lose it, by A. Vere Shaw, 
6 

The public defender system, by Donald Freeman, 74-78. 

The public defender system is unsound in principle, 
by William Scott Stewart, 115-118. 

The right of an accused to the assistance of counsel, 
by John R. Snively, 111-114. 

The Uniform Code of Military Justice, by Felix E. Lar- 
kin, 171-4. 

The voluntary defender as counsel for the defense, by 
Herman I. Pollock, 174-7. 

To secure the right to counsel, by James V. Bennett, 
177-81. 

Unanimous jury verdicts in criminal cases, from Detroit 
Legal Record, 62-63. 


9. Appellate Procedure 
A needed amendment on change of venue, by Richard 
F. Wolfson (letter), 93-94. 


A procedural programme, by Adolph J. Rodenbeck, 
79-87. 
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Dissent and dissension (letter), by Percival E. Jackson, 
187, 

Fourth circuit dispenses with transcript of record; will 
hear appeals on original papers, 118-119. 

Rapid decisions in Colorado, 90. 

The dissent: a safeguard of democracy, by William 
O. Douglas, 104-107. 

Two opinions per case (letter), by Murray T. Quigg, 
186. 

What the courts are doing to improve judicial opin- 
ions, by Mary K. Wall, 148-151. 


10. Pre-Trial Procedure 


11. Jury Trial 


Blue ribbon juries, by Joe H. Tonahill (letter), 91. 

Improvements in methods of handling jurors in New 
York County, 24-25. 

Should jurors be allowed to take notes?, by L. L. 
Bomberger and Phil M. McNagny, 57-59. 

The case for the special verdict, by Jerome N. Frank, 
142-148. 

The juror’s creed, by David A. Simmons, 4-5. 

Unanimous jury verdicts i in criminal cases, from Detroit 
Legal Record, 62-63. 

Verbs and verdicts, (letter), by L. A. Winters, 185. 


12. Rule Making 
13. Judicial Councils 


14. Miscellaneous 


A. B. A. contest rules broadened, 26. 

Administrative law contest extended, 87-88, 154. 

An Anglophile exposed, by Dwight S. Spreng (letter), 
27. 

Book reviews: American arbitration: its history, func- 
tions, and achievements, by Frances Kellor, 94. Eter- 
nal lawyer: a legal biography of Cicero, by Robert 
N. Wilkin, 30. Handbook of business letters, by 
L. Frailey, 158. Law in action, by “Amicus Curiae,” 
introduction by Roscoe Pound, 29-30. Law train- 
ing in continental Europe, by Eric F. Schweinburg, 
63. Lawyers, law schools, and the public service, 
by Esther L. Brown, 94-95. Protecting our children 
from criminal careers, by John R. Ellingston, 126. 
Redirecting the Delinquent, 1947 yearbook of Na- 
tional Probation and Parole Association, 126. The 
case of the Nazarene reopened, by Hyman E. Goldin, 
29. The federal courts, Duke University Law School, 
Law and Contemporary Problems, Vol. 13, No. 1, 
Winter, 1948, 126. The trial of Alvin Boaker, by 
John Reywall, 30. Your public relations, edited by 
Glenn and Denny Griswold, 158. 

Courtroom photographing and broadcasting, by George 
E. Brand, 133. 

Defects in ‘the administration of justice in Hamilton 
County (Cincinnati), Ohio, by Charles O. Porter, 


14-22. 

Editorials: A doubter asks for proof, 67-69. How 
does your city compare?, 3. The red mass, 99-100. 
The waters are troubled, 131. Wheat and justice, 35. 

Bills, voters and legislators, 163. 

Fund established by New York County, 89. 

Have we lost the ball?, by Clarence E. Manion, 70-73. 

No case is unimportant, by George Rossman, 101-104. 

Sound recording of courtroom proceedings widely ap- 
proved, 122-123. 

The McCollum case, by George J. Marshall (letter), 
156-157. 

The law school newspaper, by Edgar Allan Jones, Jr., 
182-4. 


Welcome to the Inter-American Bar Association, 165. 





